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War Revenue Lhe War Revenue Taxes 

Law. have, by the act of April 
12, 1902, been repealed on and after 
July 1, 1902. But liabilities in- 
curred prior to the repeal are not 
affected, and one of the most im- 
portant matters yet to be settled is 
the liability to stamp tax of memo- 
randa used in the delivery of stock 
as security for the future payment 
of money. The latest official ruling 
by the Commissioner of Internal 
Revenue on this subject, re-affirming 
former rulings that such transac- 
tions require stamps, is published in 
this number, and the opinion of the 
Attorney General has been requested. 
It is the intention of the Commis- 
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sioner of Internal Revenue to enforce 
this tax, unless his opinion upon 
the law is overruled, but upon such 
transactions only as have arisen 
since the 1st day of July 1901, be- 
cause before that time, such trans- 
actions were held subject to the 
mortgage or pledge clause of the 
law, which remained on the statute 
book until the 1st of July last, and 
the Commissioner assumes that down 
to that date, the tax has been 
properly enforced. The Commis- 
sioner denies that if the tax is en- 
forced, the amounts involved will be 
stupendous or that unusual hard- 
ship will result to taxpayers. He 
admits, however, that the amounts 
involved are large, and he awaits 
the opinion of the Attorney General 
before taking proceedings to enforce 
the tax. 


The attention of officers 
of banks and other finan- 
cial institutions in New York is in- 
vited to the amendments made by the 
legislature, this present year, to that 
section of the tax law providing the 
liability of banks and safe deposit 
companies in connection with the 
five per cent. tax imposed, in cer- 
tain cases, upon the transfer of a 
decedent’s property held by them. 


Taxable Trans- 
fers. 
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As the law formerly stood, it pro- 
vided that no safe deposit company, 
bank or other institution, person or 
persons, holding securities or assets 
of a decedent, should deliver or 
transfer the same to the executors, 
administrators, or legal representa- 
tives, without first serving a ten 
day notice thereof upon the state 
comptroller. This portion of the 
law is amended by specifically add- 
ing “trust companies” and “corpor- 
ations’’ to the list of institutions; 
by eliminating the word “holding”’, 
and inserting in place thereof “hav- 
ing in possession or under control;”’ 
- and by enlarging “securities or as- 
sets of a decedent,’’ so as to de- 
scribe the property in possession or 
control, as “securities, deposits or 
other assets of a decedent, including 
the shares of the capital stock of, 
or other interestsin, the safe deposit 
company, trust company, corpora- 
tion, bank or other institution mak- 
ing the delivery or transfer.” 

The further provision prohibiting 
the delivery or transfer of the secur- 
ities or assets of the estate of a 
non-resident decedent, without re- 
taining a sufficient amount to pay 
any tax which may thereafter be 
assessed, unless the state comptroller 
consents in writing, is similarly 
amended by enlarging the corpora- 
tions enumerated and the descrip- 
tion of the property, as above, and 
the retention must be of a sufficient 
amount to pay any tax “and pen- 
alty’”’ thereafter to be assessed. 

The penalty for failure to comply 
with the law is increased so as to 
render the delinquent corporation 
liable to pay three times the amount 
of tax and penalty due, or to be- 
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come due, instead of the former liabi!- 
ity which was only to pay “the 
tax due.” 

Other minor amendments have 
been made to the section referred to, 
which are all pointed out in the 
copy of the section, as amended, 
which we publish elsewhere in this 
number. 


We have prepared 
and publish in this 
number an article, making an inquiry 
into the origin and justice of the 
rule which binds a bank to know- 
ledge of its depositor’s signature and 
precludes it from recovering money 
paid away on a forgery thereof. 
This old rule seems to have been so 
firmly established in some jurisdic- 
tions, that the courts are loath to 
uproot it, even though its applica- 
tion works manifest hardship to the 
bank in particular cases, especially 
where the party receiving the bank’s 
money on a forged document, is that 
much the gainer by its mistake. 
Furthermore, the courts in different 
states, are not uniform in the views 
they take of the question of responsi- 
bility arising from the purchase and 
payment of what purports to bea 
check on a bank, but whereon the 
name of the drawer is a forgery. 
We would be gratified if our article 
would lead to discussion, especially 
among the judiciary, looking to the 
establishment of more equitable 
principles governing transactions of 
this nature. 


Forgery of Check- 
drawer’s Signature. 


Bonds of suretyship 
take on a wide variety. 
In the present number we publish a 


Bonds of Surety- 
ship. 
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decision involving the interpretation 
of a bond, given by a surety company 
to a bank in behalf of a customer of 
the institution, to insure the latter’s 
faithfulness in accounting for collat- 
eral pledged to the bank as security 
for loans and reintrusted to the cus. 
tomer for certain purposes. The de- 
cision will be found instructive, not 
only as illustrating a form of security 
to cover transactions of the nature 
involved, but as showing how neces- 
sary itis that a bank, which takes 
such a bond, should see that its terms 
correctly describe the course of bus- 
iness intended to be secured; for in 
the present case, while the bond de- 
scribed onecourse of dealing with the 
collateral by the customer whose 
faithfulness was thereby insured, the 
actual course of dealing adopted be- 
tween bank and customer was some- 
thing considerably different, and it 
turned out that when the customer 
defaulted, the bond proved worthless 
and the bank lost its security. 

To briefly state the case, the cus- 
tomer of a New York bank was in 
the habit of receiving shipments of 
flour trom the West, the flour being 
represented by bills of lading which 
were attached to drafts drawn on him 
for the price. These drafts called for 
immediate payment which the cus- 
tomer was, personally, unable to 
make, as it was necessary for him to 
first sell the flour. So the money to 
pay the drafts was obtained from the 
bank on security of the bills of lading, 
and the bank then entrusted the cus- 
tomer with these documents to mar- 
ket the flour and thus reimburse it 
for its loans. To secure itself, the 
bank required a bond, and this bond, 
in substance, described the course of 


233 


business for which the risk was as- 
sumed as a delivery of the bills of lad- 
ing by bank to customer, in trust, to 
make deliveries of flour to purchasers, 
and an immediate transfer and assign- 
ment, by customer to bank, of all in- 
voices for flour so sold and delivered. 
These terms, it is seen, did not cover 
a collection of the money for the 
flour, by the customer, from the pur- 
chasers to whom sold. Actually, 
however, the course of business en- 
gaged in between customer and bank 
included, not only a selling of the 
flour, by the customer, but collection 
of the proceeds, and for these he would 
account to the bank in from ten to 
forty days. At the end of this course 
of dealing it turned out that the cus- 
tomer was in default to the bank for 
some $12,000 money collected and 
not turned over to the bank, and for 
this the bank, thinking itself secured 
by the bond, sought to recover there- 
on from the surety company. But 
the New York Court of Appeals holds 
that the course of business actually 
pursued was a risk of a very different 
character from that which the surety 
company assumed by its bond and 
that therefore the loss is not covered 
by itsterms. The full decision should 
be read by all bankers who engage in 
transactions of this natgre, and take 
security from their customers for the 
faithful accounting of the proceeds of 
collateral entrusted to them for col- 
lection and it affords one of themany 
object lessons in practical banking 
which it is instructive to remember. 


Foreign Commercial The Negotiable In- 
Paper. struments Law is 
having a good effect in making uni- 
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form the law of various states govern- 
ing negotiable instruments, so that 
the banker in one state discounting a 
piece of paper made in another state 
wherein the same law prevails, knows 
that he is acquiring a document 
governed by a law with which he is 
familiar. But the Negotiable Instru- 
ments Law does not cover all points 
affecting the validity of paper. We 
publish a case in point this number 
involving a promissory note made in 
the state of Alabama and negotiated 
in the state of Illinois and while the 
Negotiable Instruments Law has not, 
as yet, been enacted in either of those 
states, the decision is just as illustra- 
tive. 

A firm of contractors were en- 
gaged in government work in Ala- 
bama and desired to raise $5,000 
upon their note. Accordingly, the 
members of the firm individually 
signed a promissory note, made pay- 
able to one of their number, and in- 
tended for negotiation, and the re- 
spective wives of the members who, 
as the sequel shows, were the only 
ones financially responsible, also 
signed the noteassureties. This note 
was taken to Chicago, where it was 
offered to and discounted by one of 
the institutions in that city. Upon 
non-payment, suit was brought to 
enforce the note in the New York 
courts. The question involved was 
as to the liability of the wives who 
had signed their names as makers. 
It seems that there is a statute in 
Alabama which prohibits a married 
woman from becoming surety for her 
husband and makes her contract in 
his behalf invalid. There is no such 
statute in Illinois and the Illinois 
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banker, who discounted this note, 
was probably unfamiliar with the 
statutory law of Alabama on this 
point. Ifthis note was an Alabama 
contract, no recovery could be had 
thereon against the wives who 
signed as surety. If, on the other 
hand, it was an Illinois contract, 
then recovery would be allowed. 
The New York Court of Appeals, 
two justices dissenting, hold that 
the contract, with respect to the 
suretyship, was an Alabama con. 
tract and void under the laws of 
that state prohibiting the wife from 
becoming surety for her husband. 
From the above it is seen that 
there may be provisions of law in 
particular states affecting the validity 
of promissory notes made in and 
governed by the laws of those states 
which, in the nature of things it is 
impracticable, if not impossible, for a 
banker in a foreign state where such 
paper is negotiated, to know. While 
the Negotiable Instruments Law is a 
considerable improvement, making 
uniform the law in those states 
wherein it is enacted on many points 
affecting the character and validity 
of negotiable instruments, yet in a 
case like the present, even had the 
Negotiable Instruments Law pre- 
vailed in the states of Illinois and 
Alabama when this note transaction 
took place, the result would have 
been the same, for the law would not 
have covered the special point of val- 
idity arising from a married woman’s 
incapacity under the special laws of 
a particular state. Eternal vigil- 


ance in dealing in foreign state paper 
still remains, therefore, the price of 
safety. 
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A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


€NACTED IN NEW 


YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT OF COLUMBIA, 
PENNSYLVANIA AND ARIZONA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subiect in all the above states—Commenced in June 1899 number. 


NoTe.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 

1. General Provisions (Sections I—17) 

2. Negotiable Instruments: Form and Inter- 

pretation (20—42) 

3. Consideration (50—55) 

4. Negotiation (60—8o) 

5. Rights of holder (g0—98) 

6. Liabilities of parties (110—119) 

. Presentment for payment (130—148) 
8. Notice of dishonor (160—189) 
9. Discharge (200—206) 
10. Bills of exchange (210—215) 
11. Acceptance (220—230) 
12. Presentment for acceptance (240—248) 
13. Protest (260—268) 
14. Acceptance for honor (280-~290) 
15. Payment for honor (300—306) 
16, Bills in a set (310—3I5) 
17. Promissory notes and checks (320—325) 
18. Notes given for patent rights (330—332) 
( 


340— 


19. Laws repealed; When takes effect 
341) 
The provisions of the law naturally fall under 
four general classifications. 
| a. General Provisions. 
NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE VIII. NOTICE OF DISHONOR, 
(Continued. ) 
The next section provides when no- 
tice of dishonor is dispensed with: 


Section 183. When Notice is Dis- 
pensed With.—Notice of dishonor is 





dispensed with when, after the exer- 
cise of reasonable diligence, it cannot 
be given to or does not reach the par- 
ties sought to be charged. 


This section perpetuates the com- 
mon law rule that due diligence in 
giving notice is all that is necessary. 
Circumstances may exist which render 
it impossible for the party giving no- 
tice to effectually do so—where, for 
example, the address or whereabouts 
of the party to receive notice are un- 
known and cannot be ascertained 
after diligent inquiry. In all such 
cases “‘reasonable diligence’’ is all 
that is necessary. The case of Ran- 
som v Mack, 2 Hill, 587 is illustra- 
tive. A notice of dishonor to the 
first indorser of a promissory note 
was misdirected and never reached 
him, having been sent to North 
Adams, whereas the real place of resi- 
dence of the indorser was inthe town 
of Houndsfield. It appeared that his 
place of residence was unknown, and 
the notary made inquiry of the second 
indorser, who professed to be able to 
give the necessary information and 
was interested to speak truly. The 
second indorser said that the notice 
should be sent to North Adams—that 
being the office where, he said, the 
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first indorser got his letters and pa- 
pers. Thecourt held the first indor- 
ser liable, saying: ‘‘Although Robbins 
(the second indorser) was mistaken, 
the notary was well warranted in 
acting upon information thus ob- 
tained, without pushing his inquiries 
further. This was due diligence and 
that is enough.’”’ The court added: 
“Drawers and indorsers can easily 
prevent mistakes of this kind, by 
writing under their names their places 
of residence or the place where they 
desire notice should be sent in case 
the bill or note is protested.”’ 

Section 183 simply provides the 
general rule of ‘“‘reasonable diligence.” 
What will constitute such diligence in 
particular cases is left to the preced- 
ents of the decided cases, and the de- 
cisions of the courts under the law 
merchant upon new cases as they 
arise. Ransom v. Mack affords one 
illustration of what was held to be 
due or reasonable diligence in a case 
where an indorser’s address was un. 
known, and inquiry was made of sub- 
sequent indorser, and theinformation 
he supplied acted upon. There are 
numerous othercases. Wecite merely 
a few: 

Lambert v. Ghiselin, 9 Howard, 52 
'(U. S. Supreme Court). Notice of 
dishonor to the indorser of a bill of 
exchange was sent to him at Notting- 
ham, Maryland, his residence being at 
West River. When the bill was pro- 
tested, the indorser’s address was un- 
known and the holder made inquiry 
of the person most likely to known 
it. This person answered Notting- 
ham, in whichhe was mistaken. The 
court held: Due diligence was used 
before the notice was sent to Notting- 
ham. Although the holder's inform- 
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ant was mistaken and the notice was 
not sent to the nearest or usual post- 
office of the indorser, yet the holder 
used all the diligence which the law 
requires, and had sufficient reason to 
believe the notice would be received 

Central National Bank v. Adams, 11 
S. C. 452. Notice of dishonor of a 
promissory note was sent by mail, 
addressed to anindorser incare of the 
maker at Adams’ Cut, where there 
was no post-office, under information 
received by the notary from a person 
who frequently hunted in the neigh. 
borhood of the indorser and was well 
acquainted with his residence, that 
Adams’ Cut was the indorser's post 
office. The post-office nearest to 
Adams’ Cut was one of the indorser's 
post-offices. The notice never reached 
the indorser or the maker. Held, due 
diligence had been used, and the in- 
dorser was not discharged. 

Bacon v. Hanna, 137 N. Y. 379. 
An indorser of a promissory note had 
for nineteen years resided in a town 
outside of the village of Canandaigua, 
his residence being about four miles 
distant from the corporate limits, 
and his post-office address was a 
place in the town outside of the vil- 
lage. For two years he had been su- 
pervisor of the town. The notary 
mailed a notice of protest to the in- 
dorser, H, at Canandaigua, hav- 
ing found in the village directory an 
entry of his name, with this added: 
“158 Canandaigua.” The no- 
tary had been to the house of H, knew 
of its location and also knew that 
he was supervisor of the town, and 
had mailed notice of protest of a note 
preceding the one in suit to him at 
his post-office address. Held, that 
due diligence was not exercised in 
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giving notice of protest, and the in- 
dorser was discharged. It was also 
held that under the provisions of the 
Act of 1857, which permitted service 
of notice by mail where the indorser 
lived or had a place of business in the 
same town, or where ‘from the best 
information obtained from diligent 
inquiry” he is ‘“‘reputed”’ there to re- 
side or to have a place of business, 
the mere consulting of a directory is 
not sufficient diligence. 

Spencer v. Bank of Salina, 3 Hill, 
520. It is held in this case: 

1. Where notice of protest has been 
directed to an indorser at a wrong 
place, the question whether due dili- 
gence was previously used in endeav- 
oring to ascertain his residence be- 
longs to the court as matter of law, 
and not to the jury, provided there 
be no dispute about the facts. 

2. Though the notice be directed to 
the place where the paper is dated, 
yet if the indorser does not reside 
there, and no inquiry be made to as- 
certain his residence, he will not be 
liable. 

3. And where a notary who had 
thus misdirected notice to an indor- 
ser, testified that he previously made 
ineffectual inquiry of persons in the 
barroom of a hotel, and of others 
whom he either met at the post-office 
or in the street, but was unable to 
give the names of any of them; held, 
not evidence of due diligence, especi- 
ally as it appeared that a more 
thorough inquiry would have proved 
effectual. 

Having cited a few cases illustrat- 
ing how the question of due diligence 
in giving notice has arisen and been 
passed upon, thus throwing a light 
upon the meaning of section 183 that 
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notice is dispensed with, ‘‘when, after 
the exercise of reasonable diligence, it 
cannot be given to or does not reach 
the parties to be charged,’’ we pass 
to the next section which provides 
when delay in giving notice of dis- 
honor is excused. 


Section 184. Delay in Giving No- 
tice; How Excused.— Delay in giving 
notice of dishonor is excused when 
the delay is caused by circumstances 
beyond the control of the holder and 
not imputable to his default, miscon- 
duct or negligence. When the cause 
of delay ceases to operate, notice must 
be given with reasonable diligence. 


Here, we see, the general rule pro- 
vided. No specific statement of par- 
ticular instances is made, and it is 
probably not advisable, that the act 
should enumerate what will excuse 
delay more specifically. This, as in 
the cases covered by the preceding 
section, is a matter to be seen from 
precedents under the law merchant, 
and from future decisions under new 
developments of fact. 

War, for example, might be a cause 
of delay beyond the control of the 
holder, not imputable to his default, 
misconduct or negligence, which 
would excuse delay in giving notice 
during its continuance; but would 
not relieve the holder from the neces- 
sity of giving notice of dishonor with 
reasonable diligence when the war 
was over. The case of James v. 
Wade, 21 Louisiana Annual, 548, af- 
fords an interesting precedent upon 
all phases of a case covered by sec- 
tion 184. Wade was indorser of an 
accepted bill of exchange, payable at 
New Orleans, February 15,1863. On 
the day of maturity, the bill was pro- 
tested and notice deposited by the no- 
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tary in the New Orleans post-office 
addressed to Wade at Winnfield, La. 
At that time, all postal and commer- 
cial intercourse was suspended be- 
tween New Orleans and Winnfield. 
The war was then raging. This was 
the only notice given, and the court 
held the indorser was discharged. It 
said: ‘‘The deposit of the notice in 
the post.office in New Orleans had no 
effect in converting the conditional 
obligation of the indorser into an ab- 
solute liability. Ifthe holders of this 
bill desired to bind the indorser, it 
was their duty to have given him no- 
tice of dishonor without a reasonable 
time after the close of the war and 
the resumption of commercial inter- 
course. There being no evidence that 
any notice except the one described 
above was ever given, the indorser 


must be held to have been discharged.”’ . 


Another case, wherein the holder 
was not excused by reason of a state 
of war and suspension of commercial 
intercourse, is Union National Bank 
v. Marr’s Administrator, 6 Bush ( Ky.) 
614. A bill was protested July 17, 
1861 at New Orleans. The bill was 
drawn at Charleston, Missouri, where 
the drawer resided. Notice to the 
drawer was mailed by the notary to 
the agents of the holder, but it was 
never legally forwarded to the drawer, 
who denied that due notice was given 
and claimed exoneration on that 
ground. On July 13, 1861, before 
the protest, Congress had authorized 
the president to issue his proclama- 
tion interdicting commercial inter- 
course between the citizens of certain 
belligerent states, but the proclama- 
tion was not issued until August 16, 
1861, near one month after the bill 
was protested. The court held that 
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before August 16, 1861, contracts 
and other acts of commercial inter- 
course were not made illegal by the 
war, and asit did not appear that 
the giving of notice in this case 
would have been either illegal or 
morally or physically impossible, the 
drawer was discharged. The court 
said: ‘Notwithstanding the dis- 
turbed condition of thecountry, which 
we know judicially to have existed 
when the bill was protested, it does 
not appear that there was at that 
time such obstruction of inter-com- 
munication between the southern and 
border states as to prevent the trans. 
mission and delivery of notice of the 
dishonor of said bill.” 

The prevalence of a malignant dis- 
ease was held, in an early case in the 
New York courts, to bea cause ex- 
cusing delay in giving notice of dis- 
honor. Tunno v. Lague,2 Johnson’s 
Cases, 1. 

We come now to an enumeration of 
cases where notice of dishonor need 
not be given to charge the drawer. 


Section 185. When Notice Need Not 
be Given to Drawer.—Notice of dis- 
honor is not required to be given to 
the drawer in either of the following 
cases: 

1. Where the drawer and drawee 
are the same person; 

2. Where the drawee is a fictitious 
person or a person not having capac- 
ity to contract; 

3. Where the drawer is the person to 
whom the instrument is presented for 
payment; 

4. Where the drawer has no right to 
expect or require that the drawee or 
acceptor will honor the instrument; 

5. Where the drawer has counter- 
manded payment. 


We have seen the general rule stated 
in section 160 that when a negotiable 
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instrument is dishonored, notice of 
dishonor must be given to thedrawer 
and to each indorser, otherwise they 
will be discharged—with the excep- 
tion of cases “herein otherwise pro- 
vided.”” We have also seen by section 
183 when notice is dispensed with, 
although the drawer and indorser 
may be entitled thereto, by reason of 
the inability of the holder, in the ex- 
ercise of reasonable diligence, to give 
the notice;. and by section 184 we 
have seen when delay in giving notice 
is excused by reason of various cir- 
cumstances making prompt notice 
impossible. But there are certain 
cases where the drawer, or the in- 
dorser, is not entitled to notice, 
constituting exceptions to the gen- 
eral rule requiring notice, and these 
cases are enumerated, as to the 


drawer, by section 185, and as to 
the indorser by section 186. 


View- 
ing the cases in which the drawer is 
not entitled to notice, they are 

1. Where the drawer and drawee 
is the same person. 

The reason for such a rule is ob- 
vious. If a man drawsa bill on 
himself and, as drawee, dishonors 
it, it does not require a notice of 
dishonor to inform him of the fact 
of dishonor and that the hoider 
looks to him, as drawer, for pay- 
ment any more than if the same 
man makes and then dishonors his 
promissory note. But the applica- 
tion of this rule has come before the 
courts in several cases where a bill 
drawn by a member of a firm, upon 
the firm itself as drawee, has been 
dishonored; and in these it has been 
uniformly held that the drawing 
partner is not entitled to notice of 
dishonor. In Gowan v. Jackson, 20 
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Johnson, 176, the court so held, 
giving as the reason, that knowledge 
by one of the firm of the dishonor 
of the bill is, in point of law, know- 
ledge by the whole firm, and all 
that is required. 

2. Where the drawee is a fictitious 
person or person not having capac- 
ity to contract—notice of dishonor 
to the drawer is not required. 

We have seen by section 142 that 
presentment for payment is dispensed 
with “‘where the draweeis a fictitious 
person.” And _ presentment for 
payment being dispensed with, no- 
tice of dishonor to the drawer is like- 
wise dispensed with. The reason is 
that the drawer must know that the 
drawee is fictitious and that the bill 
cannot be presented to or paid by the 
drawee. The drawer is, therefore, an 
original promisor. 

Nor is notice of dishonor to the 
drawer required where the drawee is 
a person not having capacity to con- 
tract—for example, an infant. Pre- 
sentment for payment does not seem 
to have been dispensed with for this 
reason (section 142) except that as 
to the drawer it is provided by sec- 
tion 139 that “presentment for pay- 
ment is not required in order tocharge 
the drawer where he has no right to 
expect or require that the drawee or 
acceptor will pay the instrument.” 
Assuming the fact that the drawee 
is a person without capacity to con- 
tract dispenses with the necessity of 
presentment to charge the drawer by 
virtue of section 139, there is no pro- 
vision dispensing with presentment in 
such case, as a pre-requisite to hold- 
ing an indorser liable. By the next 
section (186) we shall see that notice 
to the indorser is not required where 
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the drawee is a person not having 
capacity to contract ‘‘and the indor- 
ser was aware of the fact at the time 
he indorsed the instrument.” This 
would make it appear that as to an 
indorser without knowledge that the 
drawee is without capacity, both pre- 
sentment and notice are requisite; 
that as to an indorser with knowl- 
edge, presentment is_ requisite, 
but notice is not;* while as to a 
drawer of a bill upon a person 
without capacity, it is  wuncer- 
tain, in view of section 139, whether 
or not presentment is requisite, but 
at all events notice of dishonor (185; 
subdiv. 2) is not required. 

3. Where the drawer is the person to 
whom the instrument is presented 
for payment—notice of dishonor to 
the drawer is not required. 

This section is designed to cover 
cases like the following: A draws 
upon B. Before presentment, B dies 
and A becomes executor or trustee of 
his estate. Section 130 provides that 
‘‘where the person primarily liable on 
the instrument is dead and no place 
of payment is specified, presentment 
for payment must be made to his per- 
sonal representative’ etc. Present- 
ment, therefore, is made to A, as per- 
sonal representative of the drawee, 
B. IfA, as personal representative 
of the drawee, dishonors the instru- 
ment, no notice of dishonor, as is seen 
above, to A, as drawer, is required. 
Actual knowledge of dishonor is 
equivalent to notice in this case. 

4. Where the drawer has noright to 
expect or require that the drawee or 
acceptor will honor the instrument— 


*In Wyman v. Adams, 12 Cush. (Mass.) 210 
it was held that infancy of the maker of a note 
does not excuse the want of a demand upon him 
by the holder, in order to charge the indorser, 
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notice of dishonor to the drawer is 
not required. 

What is necessary to make notice 
non-requisite under this provision? 
Early English cases established the 
rule that where a drawer has noright 
to expect the payment of a bill by the 
acceptor, he has no claim to notice of 
non-payment. The circumstances 
which, it was held, gave the drawer 
no right to expect payment, were 
these: 

A drawer who had not at the time 
of drawing, nor at any time after- 
wards, any effects in the drawee’s 
hands, but on the contrary was in- 
debted to him, was held not entitled 
to notice in Bickerdike v. Bollman, 1 
Term Rep. 405. 

Notice to drawer was held not 
necessary where he had no effects nor 
probability of any effects in the hands 
of the drawee at the time, and it did 
not appear that there was any fluct- 
uating balance of assets between 
them,unascertained at the time, which 
might then have afforded probable 
gruund of belief to the drawer that 
his bill would be honored. Legge v. 
Thorpe, 12 East, 171. 

In an early case in the supreme 
court of the United States, Rhett v. 
Poe, 2 Howard, 457, it was held: 
Where the drawee of a bill has no 
right to expect the payment of it by 
the acceptor; where, for instance, the 
drawer has withdrawn,or intercepted, 
funds which were destined to meet 
the bill, or its payment was depend- 
ent upon conditions which he must 
have known he had not performed, 
such drawer cannot claim to be en- 
titled to notice of the non-payment 
of the bill. 

In the Maryland case of Cathell v. 
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Goodwin, 1 Harris & Gill, 468, 
wherein notice of dishonor to the 
drawer was held not required, the 
court said: 

“What are the facts to be found in 
this case justifying the drawer’s ex- 
pectation that his draft would have 
been paid? So far from having funds 
in the drawee’s hands he was his 
debtor—no proof of such a commer- 
cial intercourse between them as 
would imply a mutual credit—no 
previous promise by the drawee to 
accept this or any other draft for the 
drawer’s accommodation—no con- 
signment of goods to the drawee, 
which the drawer had any reason to 
expect would be received in time to 
meet his bill. * * * The reason- 
able grounds required by law are not 
such as would excite an idle hope, a 
wild expectation, or a remote prob- 
ability, that the bill might be hon. 
ored, but such as create a full ex- 
pectation, a strong probability of its 
payment; such indeed as would in- 
duce a merchant of common prudence 
and ordinary regard for his commer- 
cial credit, to draw a like bill.” 

The facts in the above cases illus- 
trate the meaning of the provision of 
subdivision 4 that where the drawer 
has no right to expect the drawee to 
honor the instrument, notice is not 
necessary. The subdivision adds the 
alternative word “require,” which is 
a much stronger word than “expect.” 
There are many cases where a drawer 
might have a right to expect that 
the drawee would honor his draft, 
but would have no right to require 
him to do so. 

5. Where the drawer has counter- 
manded payment—notice of dishonor 
to him is not required. The reason 
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for this provision is obvious. The 
same rule exists under the law mer- 
chant, 

The next section enumerates the 
cases in which notice of dishonor is 
not required to charge the indorser. 


Section 186. When Notice Need 
Not be Given to Indorser.—Notice of 
dishonor is not required to be given 
to an indorser in either of the follow- 
ing cases: 

1. Where the drawee is a fictitious 
person or a person not having cap- 
acity to contract, and the indorser 
was aware of the fact at the time he 
indorsed the instrument; 

2. Where the indorser is the person 
to whom the instrument is presented 
for payment; 

3. Where the instrument was made 
or accepted for his accommodation. 

1. We have partially discussed the 
provision of subdivision 1, under the 
preceding section. It makes the in- 
dorser’s right to notice of dishonor, 
where the drawee is fictitious or in- 
capacitated to contract, depend upon 
his being ignorant of the fact at the 
time of indorsement; for, if he indor- 
ses with knowledge, he is bound with- 
out notice of dishonor. 

2. Where the indorser is the person 
to whom the instrument is presented 
for payment—notice of dishonor to 
him is not required. 

Here, the same situation of fact is 
governed as is disclosed under sub- 
division 3 of the preceding section— 
that is to say, if after the indorse- 
ment, the indorser becomes the per- 
sonal representative of the primary 
debtor to whom, as such, the instru- 
ment is presented for payment, and 
dishonored the knowledge of dishonor 
by the indorser is sufficient, and no- 
tice to him is not necessary. 

Another situation of fact might be 





242 THE BANKING 
this. A note is made by a corpora- 
tion to procure funds and is indorsed 
for accommodation by its directors, 
who have control of its assets and 
management of its affairs. They 
know the corporation to beinsolvent. 
When it is dishonored by non pay- 
ment, is notice of non-payment neces- 
sary to holdsuchindorsersliable? In 
Hull v. Myers, 90 Ga. 674, it is held 
not. The syllabus of that case reads 
as follows: ‘Accommodation indor- 
sers who have under their own con- 
trol and management all the assets 
and business of their principal, and 
whose duty it is to see that funds are 
provided and the debt paid, are not 
entitled to notice of the dishonor of 
his promissory note which they have 
indorsed. Thus, the directors of an 
insolvent corporation, who, wishing 
to raise funds to carry on the corpor- 
ate business, procure a loan on a ne- 
gotiable promissory note made by 
the corporation, payable to their or- 
der, on demand after date, at a bank, 
and indorsed by themselves individu- 
ally, are liable as indorsers, without 
notice of the dishonor of the note by 
the corporation.” 

But the contrary to this has heen 
held by the United States Circuit 
Court of Appeals in Phipps v. Hard- 
ing, 70 Fed. 468. It was there de- 
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cided that the fact that the maker of 
a noteis known by the indorser, at 
the time of the indorsement, to be in- 
solvent, does not dispense with no- 
tce of dishonor to the indorser; nor 
does the fact that the indorsers con. 
stitute a majority of the board of di- 
rectors of a corporation, which is 
maker of the note, dispense with the 
necessity of such notice. Hull vy, 
Myers is disapproved. 


3. Where the instrument was made 
or accepted for his accommodation— 
notice of non-payment to theindorser 
is not required. 

This subdivision perpetuates the 
rule of the law merchant that where 
a note is given for the accommodation 
of the indorser only, and he has the 
sole interest in the payment and must 
ultimately pay the same, notice of 
dishonor to him is not required. It 
is such indorser’s duty to provide the 
funds to meet the instrument at ma- 
turity, and he is therefore bound, 
where he fails so to do, without no- 
tice of dishonor; nor is presentment 
for payment required to charge him 
(section 140) “‘where the instrument 
was made or accepted for his accom- 
modation and he has no reason to 
expect that the instrument will be 
paid if presented.” 


Continued in Next Number. 
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THE FORGERY OF A CHECKDRAWER’S SIGNATURE. 


\n inquiry into the origin and justice of the rule which binds a bank to 
knowledge of its depositor's signature and precludes it from re- 
covering money p1iid ona forgery thereof; together with 
a statement of the rule and the extent of its ap- 

plication in the various states of the Union. 


General Statement. 

2. English Parentage of Rule. 
Introduction into United States 

Pennsylvania. 

t. The Rule in New York. 

5. Ohio. 

6. Massachusetts. 

7. Other States. 


I. GENERAL STATEMENT, 


A man buys, or otherwise gives 
value for, what purports to be a 
check on a bank. In reality, it is 
not such, but is a worthless piece of 
paper, because what purports to 
be the signature of the depositor, is 
a forgery. The holder has, there- 
fore, parted with and lost his money 
for a fabrication and a delusion. But 
now, innocently supposing it to be 
genuine, he presents or causes it to be 
presented, to the bank on which it 
purports to be drawn, and the bank, 
mistaking the signature, gives him 
an equivalent amount of its own 
money, in the belief that it is pay- 
ing a valid check, or places thereon 
its acceptance or certification which 
in like belief, it hands over to him. 

\Which of the two, holder or drawee 
bank, is the loser? 

number of American courts hold 
that the bank loses—absolutely and 
in all cases. They have declared 
an(| adopted the following rule: “It 
is incumbent upon the drawee of a 


bill to be satisfied that the signature 
of the drawer is genuine, for he is 
presumed to know the handwriting 
of his correspondent; and if he ac- 
cepts or pays a bill to which the 
drawer'’s name has been forged, he 
is bound by the act, and can neither 
repudiate the acceptance nor recover 
the money paid.’’* 

And this rule they have applied 
indiscriminately against the bank in 
all cases of checks or bills bearing 
forged signatures, which have been 
paid or certilied, irrespective of 
whether or not, the holder has him- 
self, been negligent, or misled the 
bank, and whether or not he would 
be left in a worse position if the 
money should be refunded or certifica- 
tion revoked, than he was before he 
received the money or certification; 
p: ovided always the holder has been 
no party to the fraud. The fact, 
alone, of mistaking a depositor’s sig- 
nature - notwithstanding signature 
forgeries are sometimes so skilful as 
to deceive the party whose name is 
forged - has been to the eyes of these 
courts such an egregious commercial 
sin as to merit punishment of the 
bank by entire loss of the money, ir- 
respective of whether the bank’s 
mistake has actually resulted in loss 
to the holder, or on the other hand, 
has caused him no injury. 


Statement of rule by Allen, J. in National 
Park Bank v. Ninth Nat. Bank, 46 N. Y. 80 
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A number of other American courts 
have broken away from the absolute 
and arbitrary application of this rule 
against the bank in all cases, and 
while recognizing the general. rule, 
have adopted an exception or limita- 
tion to the effect that where the hold- 
er has himself been guilty of negligence 
in taking the check without inquiry 
or proper precautions, or where his 
conduct has been such as to mislead 
the drawee or induce him to pay the 
check without the usual scrutiny or 
other precautions, the drawee will 
not be bound orconcluded by his mis- 
take of the signature, and may recov- 
er the money back. 

The truth is, the fact of the drawee's 
negligence in mistaking the signature 
is not, or should not be, the control- 


ling test in determining the loss, and. 


the rule that the bank is bound to 
know the signature and must lose if 
it mistakes it, is not, or should not 
be, the true rule for the government 
of such cases; the duty of the bank to 
know the signature should be a cgir- 
cumstance to be given its proper 
weight, but not the only, or control- 
ling circumstance in the decision of the 
case. And there seems to bean in- 
creasing tendency in some of the more 
recent cases, to place less weight 
upon the fact of the bank’s mis- 
taking the signature, and to base the 
decision upon other and morecontrol- 
ling considerations. 

To our mind, the rule or test for 
governing all such cass is simply 
this: Will the holder be in a worse 
position if compelled to give up the 
money or permit the canceilation of 
the certification, than before he re- 
neived it? If yes, he may keep it; if 
, the bank should have its money 
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back, or its certification cancelled 
This test assumes that it is the 
bank’s duty to know its depositor’s 
signature, and assumes the bank’s re- 
sponsibility in case of mistake to an- 
other’s injury, but relieves the bank 
from responsibility where its mistake 
has injured no one. And‘in applying 
such a rule or test we are of opinion 
that the question of the holder’s neg- 
ligence or freedom from negligence in 
acquiring the check should have no 
weight. Ofcourse, if the*holder has 
been guilty of bad faith, or is a party 
to the fraud, that is another matter. 
True, some of thecourts have allowed 
the bank to recover on the ground 
that the holder has been negligent in 
acquiring the check, but this has been 
a means of relieving the bank from 
the hardship of the arbitrary rule 
making it absolutely bound and con- 
cluded where it pays upon a forged 
signature. It is a rule of commercial 
law that even gross negligence ( where 
there is no actual bad faith) will not 
impeach the title, free from equities, 
of one who purchases a negotiable in- 
strument; and so, in analogy, the 
negligence of one who carelessly ac- 
quires a purported check, upon which 
the drawer’s signature has been 
forged, and which the bank, mistak- 
ing the signature, gives him money 
for, should not weigh agairst him 
where, after the payment and in reli- 
ance thereon, he has lost some substan- 
tial right or legal remedy. The test, 
we think, in all such cases of mistaken 
payments should be, as already said, 
will the holder be in a worse position 
if compelled to refund? If so, then 
the bank is bound and concluded by 
its act in accrediting and paying ona 
forged signature; if not, then the 














holder must pay the money back, or 
submit to the cancellation of the cer- 
tificate. Applying this theory: 

Where a bank certifies a check bear- 
ing a forged signature, and thus ac- 
credited, a purchaser gives value for 
it, here, clearly, the bank should not 
be permitted to repudiate its certifi- 
cation to the injury of the holder ad- 
vancing money on faith thereof. 

Or ifa bank pays a check bearing a 
forged signature to an innocent hold- 
er, who has paid value for it, and the 
bank thereafter negligently fails to 
discover and notify the holder for a 
considerable period of time, in a case 
where the holder had he been prompt- 
ly notified, could have obtained re- 
imbursement or prosecuted legal rem- 
edies, which, by the delay, have been 
lost to him; here, also, the bank 
should not be permitted to recover 
the money. Here its mistake of the 
signature has misled the holder to his 
injury, and it should be estopped 
from attacking its genuineness. 

But where an innocent holder has 


parted with and lost his money, irre- . 


trievably, in exchange for a worthless 
piece of paper, purporting to be a 
bank check, but on which the depos- 
itor Ss name has been forged, and then 
receives money on it from the bank, 
which mistakes the signature, he 
should not be entitled to hold it, 
where its return would leave him no 
worse off than before. He has got 
the bank’s money, for which he has 
given nothing. Why should he keep 
it? Just because the bank has made 
a mistake, which kas not injured him? 
Ridiculous. And yet this is what 
some of the courts hold. 

Judge Rapallo, of the New York 
Court of Appeals, in National Bank 
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of Commerce v. National Mechanics 
Banking Association, 55 N,. Y. 213, 
announces the following general rule: 
“It is now settled both in England 
and in this state that money paid 
under a mistake of fact may be recov- 
ered back, however negligent the 
party paying may have been in mak- 
ing the mistake, unless the payment 
has caused such a change in the posi- 
tion of the other party that it would 
be unjust to require him to refund.” 
This is the rule which is applied by 
the courts to permit recovery of 
money paid on instruments bearing 
forged indorsements or amounts. 
Why should it not equally be applied 
to instruments paid by drawees on 
forged signatures of drawers? The 
reason is stated in the continuing 
language of Judge Rapallo: ‘To this 
rule, however, there are some excep- 
tions, established by decisions which 
have been so long acted upon that 
it is not proper to disturb them. One 
is, where the drawee of a draft or 
bill of exchange pays it toa bona fide 
holder, under the belief that the sig- 
nature of the drawer is genuine, and 
it turns out to have been forged. It 
has been decided that the drawee is 
bound to know the signature of the 
drawer, and that if heaccepts or pays 
he cannot recall his act.” Hardly a 
satisfactory reason, if the exception 
does not provide a just or proper rule. 
How much more judicial is the follow- 
ing language of Judge Canty of the 
Supreme Court of Minnesota, in Ger- 
mania Bank v. Boutell, 60 Minn.195, 
in dissenting from the elaborate 
opinion of the majority of the court, 
which supports the rule that where 
a drawee bank pays a check upon 
which .the drawer’s signature has 
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been forged, it cannot recover back 
the amount from the party to whom 
paid: 

‘Because error is gray with age is 
no reason why it should be respected 
or followed. It seems to me that the 
foregoing opinion is a mere apology 
for such error, and this is true of the 
opinion in most of the modern cases 
on the question here involved. I 
concede that it is good public policy 
to hold that a banker should know 
the signature of his depositor. It 
tends to greater vigilance the 
part of the banker, and more prompt 
discovery of theforgery, which makes 
the business of forgery more danger- 
But it does 
not follow that this is the only prin- 


on 


ous and less successful. 


ciple involved in this kind of a case, 


or that it should overturn and ex- 
clude all other well-established prin- 
ciples applicable thereto. There is 
no stronger or better established prin- 
ciple of law or public policy than 
that no one shall be allowed to re- 
taiu the consideration received by 
him on a forged instrument, how- 
ever innocent he may be, unless he 
can invoke the aid of the doctrine 
of estoppel.” 

In the foregoing we have stated in 
general terms what the rule of law 
is which governs the certification or 
payment of a check bearing a forged 
signature, and have attempted a 
crude discussion of what the true 
rule should be. We shall continue by 
tracing the origin and growth of 
the existing rule from its source in 
England, and its existence and the 
extent of its application in the vari- 
ous states in this country, in some 
of which it has been applied abso- 


lutely against the bank in all cases, 


LAW JOURNAL, 


while in others it has been limited 
in its scope, so as to afford the bank 
redress where the holder of the pa; er 
has, himself, been negligent. 


Il. ENGiisH PARENTAGE OF RK 


The English case of Price v. N 
3 Burrows, 1354, has been referred to 
in nearly all of the American cases as 
the leading, or parent, case,from which 
extracted the 
rule that a bank is bound to know 
the signature of its depositor, and 
that if it accepts or pays a check, to 
which such signature has been forged, 
itcan neither repudiate the accept- 
recover the 
As this old English case, decided ly 


has been American 


ance nor money back. 
Lord Mansfield in the year 1762, has 
been made responsible for this wide- 
ly applied and seemingly arbitrary 
rule, we shall examine it carefully to 
see exactly what- was decided 

On November 22, 1760, a bill 
£40 was drawn in the name of one 
Sutton, of Leicester upon John Price, 
of London, payable six weeks after 
date toorder of one Ruding. There were 
four indorsers on the bill when it was 
indorsed to Edward Neal for a valu- 
able consideration and on the day it 
became due, notice was left at Price's 
house, and the latter sent hisservant 
to call on Neal and pay and take up 
the bill, which was done. 

On February Ist, 1761, 
bill of £40, dated at Leicester, drawn 
in the name of Sutton upon 
payable six weeks after date, to or 
der of Ruding, was presented to Price 
who accepted it payable at his bank 
ers, after which it was indorsed to 
Neal who collected it from the bank- 
ers. 

It appeared afterwards that both 


another 


Py ice, 
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bills were forged by a man named 
Lee 


But Neal had given full value 
them, innocently. 

rice brought an action against 

il to recover the 480. The jury 
ind a verdict in his favor, subject 

» the opinion of the court, upon 
this question —‘‘Whether the plaintiff, 

der the circumstances of this case, 
an recover back from the defendant, 
he money he paid on the said bills, 

either of them ”’ 

Lord Mansfield’s opinion, as report- 
-din Burrows’ Reports, was as fol- 
lows: 

“It is an action upon the case for 
money had and received to the plain- 
In which action the plain 
tiff cannot recover the money unless 
it be against conscience in the defend- 
ant to retain it; and great liberality 
is always allowed in this sort of ac 


tion. 


{T 


tifl’s use. 


“But it can never be thought un- 
conscientious in the defendant to re- 
tain this money, when he has once 
received it upon a bill of exchange in- 
dorsed to him for a tair and valuable 
consideration, had bona 
fide paid, without the least privity 
or suspicion of any forgery. 


which he 


‘‘Here was no fraud; nowrong. It 
was incumbent upon the plaintitf to 
be satisfied that the bill drawn upon 
him was the drawer’s hand before he 
accepted or paid it; but it was not 
incumbent upon the defendant to in- 
quire intoit. Here was notice given 
by the defendant to the plaintiff of a 
billdrawn upon him; and he sends 
his servant to pay it and take it up. 

{he other bill he actually accepts; 
after which acceptance the defendant 
innocently and bona fide discounts it. 

e plaintiff lies by for a consider- 
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able time after he has paid these 
bills, and then found out that they 
were forged; and the forger comes to 
be hanged. He made no objection 
to them at the time of paying them. 
Whatever neglect there was, was on 
his side. The defendant had ac- 
tual encouragement from the plaintiff 
himself for negotiating the second 
bill, from the plaintiff’s having with- 
out any scruple or hesitation paid 
the first; and he paid the whole 
value bona fide. It is a misfortune 
which has happened without the 
defendant’s fault or neglect. If there 
was no neglect in the plaintiff. yet 
there is no reason to throw off the 
loss from one innocent man upon 
another innocent man; but in this 
case, if there was any fault or negli- 
gence in any one, it certainly was in 
the plaintiff and not in the defend- 
ant.”’ Aud judgment was given for 
the defendant. 

While in this opinion of Lord Mans- 
field, the mistake of the drawee as to 
the genuineness of the drawer's hand 
was a taken into 
consideration, it was not the con- 
trolling circumstance upon which 
the loss visited upon the 
drawee. The drawee had paid one 
bill to the defendant, and had allowed 
over two months to elapse without 
discovering his mistake, had 
then accepted a second bill. The de- 
fendant had then purchased the sec- 
ond bill, which was afterwards paid 
to him by the drawee. After all this 
the drawee had lain by for a consid- 
erable time. In the above situation 
of fact, we see the main ground upon 
which the drawee was held to have 
no right to recover. He would have 
been so entitled, if it had been 


circumstance 


was 


and 
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against conscience for the defendant 
to retain the money. But, in this 
case, it was not against conscience, 
for not only had the drawee mis- 
taken the signature, but he had de- 
layed discovery and notification for 
so long a time that the defendant 
would have been in a worse position 
had he been compelled to refund, 
than before receiving payment. As 
to the second bill, the defendant had 
purchased on faith of the drawee’s 
acceptance. Here, clearly, thedrawee 
could not repudiate the acceptance 
to the damage of the purchaser who 
advanced money on faith thereof; 
and as to the first bill, while the de 
fendant had purchased it before the 
drawee paid it, still the long delay 
before the forgery was notified to 
him, after which, presumably, his 
situation would have been changed 
to a worse one than what it would 
have been had the bill been refused 
payment, in the first instance, was 
doubtless the main reason for ad- 
judging him entitled to keep the 
money received. 

The decision in Price v. Neal, there- 
fore, would seem to feel fall short of 
establishing an absolute and arbi- 
trary rule that a drawee is so bound 
by knowledge of the drawer’s signa- 
ture that in every case in which he, 
by mistake, accepts or pays a bill, 
bearing a forgery of such signature, 
he is concluded thereby, and cannot 
recall his act, irrespective of whether 
or not the holder receiving the ac- 
ceptance or payment,would be dam- 
aged by such recall; and yet, the 
earlier courts in England and this 
country, so construed this decision, 
extracted therefrom, and formulated 
a rule to such effect, and applied the 
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‘rule with resulting hardship and in- 
justice. 

We have not space to trace the 
history of this arbitrary rule through 
the courts of England. Some of the 
earlier cases are Smith v. Mercer, 6 
Taunt. 76 (year 1815); Wilkinson y, 
Johnson, 3 Barn. & Cres. 428 (year 
1824); and Cocks v. Masterman, ¥ 
B. & C., 902 (year 1829). 


II]. INTRODUCTION INTO UNITED STATES 
—PENNSYLVANIA 


The arbitrary rule that a_ bank 
(drawee) is bound to know the sig. 
nature of its depositor (drawer) and 
if it accepts or pays a check on which 
his signature has been forged, it can 
neither repudiate the acceptance nor 
recover the money paid was, in the 
year 1802, transplanted in this coun- 
try, being in that year adopted and 
applied in its most virulent form by 
the Supreme Court of Pennsylvania 
to the injury of the old Bank of the 
United States, located at Philadel- 
phia. Among the depositors of the 
bank were Charles Wharton and M. 
Levy. One Joseph Thomas forged 
Wharton’s name to a check on the 
bank for $2,600 dated july 31,1798, 
which he passed away for value to 
Levy. On August 3, 1798, between 
eleven and one o'clock, Levy’s clerk 
deposited the check, and the receiv- 
ing teller entered credit in his pass- 
book as cash. The check was also 
entered on the ‘‘scratcher’’ of the 
bank, and in the cash book, and was 
credited to Levy and charged to 
Wharton. On the customary exam- 
ination of the checks of that day, 
between 3 and 4 o'clock in the after- 
noon, the forgery was discovered, the 
mistake corrected on the bank’s books 
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an’ one of the clerks of the bank 
called upon Levy to request his own 
check in lieu of the forged one. Levy 
took till the next day toconsider,and 
then withdrew all his deposit except 
the $2,600, which he sued the bank 
for, on the theory that it was respon. 
sible for the check. The forgeries of 
Thomas became known in the after- 
noon of August 3d, and in the evening 
of that day he absconded. 

The court held that the credit of 
the check in Levy’s pass book was 
equivalent to pa,ing the check to 
him, and to his re-depositing the 
money; and that the bank, having 
paid the check, was bound by the 
payment, and Levy was entitled to 
the money. The court said: ‘The 
law seems to be well settled that 
where a bill of exchange to which 
the drawer’s name is forged, has 
been paid by the drawee, it is too 
late for him to question the hand- 
writing, and the loss must therefore 
fallupon him * * * The acceptor 
is presumed to know the drawer’s 
handwriting, and, by his acceptance, 
to take this knowledge upon him- 
self.’’ 

What monstrous injustice was done 
in this case. Here was a man who 
had met with a loss by giving good 
money for a worthless piece of paper, 
purporting to be a check on a bank. 
He passes it in as a deposit—the 
equivalent of presenting it at the 
bank and receiving the money on it, 
throngh mistake of the signature 
Less than four hours later, the forg- 
ery is discovered and the depositor 
immediately notified. Here clearly is 
acase where the depositor has got 
something from the bank for no- 


thing, and has not been injured in 
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any way by the bank’s mistake, so 
guickly has it been corrected. In 
reason and justice, upon the principle 
that no one is allowed to retain the 
consideration received by him on a 
forged instrument, however innocent 
he may be, unless he can invoke the 
doctrine of estoppel, the bank should 
have been permitted to cancel the 
credit. But the case was decided,not 
in the light of equitable principles of 
law, but of precedent. “The law 
seems to be well settled,’’ says the 
court, citing the arbitrary rule that 
the drawee, once paying on forgery 
of the drawer’s hand, is precluded 
from disputing it. But was the law, 


at that time, “well settled,” as a 
rule governing a state of facts such 
Positively 


as disclosed in this case? 
not. 

‘lhe arbitrary rule, thus established 
in 1802 in the State of Pennsylvania, 
continued as the law of that state for 
forty-seven years; then, its hardship 
and injustice becoming increasingly 
apparent, the legislature of the state 
corrected it, so that, since 1849, the 
drawee, who has mistaken a signa- 
ture, and paid a check is no longer, 
for that reason, precluded from dis- 
puting it. 

By section 10, Act of Apiil5, 1849, 
it was provided: “Whenever any 
value, or amount shall be received as 
a consideration in the sale, assign- 
ment, transfer, or negotiation, or in 
payment of any bill of exchange, 
draft, check, order, promissory note, 
or other instrument negotiable with- 
in this commonwealth, by the holder 
thereof, from the indorsee or indorsees, 
or payer or payers of the same, and 
the signature or signatures of any 
person or persons represented to ke 
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parties thereto, whether as drawer, 
acceptor, or indorser shall have been 
forged thereon, and such value or 
amount, by reason thereof, errone- 
ously given or paid, such indorsee or 
indorsees, as well as such payer or 
payers respectively, shall be legally 
entitled to recover back from the per- 
son or persons previously holding or 
negotiating the same, the value or 
amount so as aforesaid given or paid 
by such indorsee or indorsees or 
payer or payers respectively to such 
person or persons, together with 
lawful interest thereon, from the time 
that demand shall have been made 
for repayment of the same”’ 

This statute has been construed 
in several Pennsylvania cases, the 
latest of which is Iron City Nation- 
al Bank of Pittsburg v. Fort Pitt 
National Bank of Pittsburg, decided 
by the Supreme Court of Pennsyl. 
vania in December 1893, and report. 
ed in the Banking Law Journal for 
May, 1894 (10B.L. J. 348), in which 
case the previous I’ennsylvania cases 
are referred to. The court, after refer- 
ring to the old rule that a drawee is 
bound to know the handwriting cf 
the drawer, and tothe strictness with 
which this rule had been applied in 
Levy v. Bank, where the bank was 
held responsible although the forgery 
was discovered and the depositor no- 
tified the same day, and there was no 
proof that the depositor had, in the 
meantime, lost anything, or been 
prejudiced in any way by the bank’s 
action and where “‘the act of paying 
was held to be a conclusive estoppel 
without reference to any questions of 
negligence or delay, or consequent 
loss to the other party,” said: 

‘This was the hardship which the 
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act of 1849 was intended to rem 
and this is the extent of its oper 
tion in regard to a bank or oth 
drawee, paying on a forged signa- 
ture of the drawer. The mere fact 
of payment is no longer, eo instanti 
and of itself, a bar to recovery of 
the money; but the principles of the 
commercial law are still applicahle 
and there is still the same necessity 
as before for care, diligence and prop- 
er notice, under the settled rules of 
the law of negotiable paper * * * 
The result of the act of 1849, and 
the cases upon this subject, is that 
the mere acceptance or payment of 
forged paper is no longer, of itself, 
a bar to the recovery of the money 
by the party paying, even though it 


fo Bi) 
be a bank or other drawee. Nor is 


_ such party absolutely bound, as at 


common law, to discover and give 
notice of the forgery on the very day 
of payment. All that he need do, in 
any case, is to give notice promptly 
according to the circumstances and 
the usage of the business and,unless 
the position of the party receiving 
the money has been altered tor the 
worse in the meantime, it would 
seem that the date of notice is not 
material. But, on the other hand, 
the statute does not dispense with 
the necessity of care and diligence 
on the part of the payor, nor exempt 
him from the consequences of his 
own negligence, if thereby loss would 
accrue to the other party.” 

From the above, we obtain a fair 
idea of the existing law of Pennsyl- 
vania upon the subject of responsi 
bility of a bank which pays a check 
on a forged signature. The law of 
1849 relieves the drawee from loss 
by reason of the mere mistake of 
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tle signature, and the drawee may 
recover the money back, unless there 
has been subsequent negligence on 
his part in discovering and giving 
notice of the forgery, which would 
result in loss to the person who re. 
ceived the money, if he was compelled 
to refund. Length of time in giving 
the notice, it would seem, is imma.- 
terial if the position of such person 
is not altered for the worse; where- 
as, a very Short time between pay- 
ment, and discovery and notification 
of the forgery, would be held negli- 
geuce, where the opposite party’s po- 
sition has, in the interim, been 
changed. This is illustrated by the 
facts and decision in the Iron City 
Bank case, from which we have been 
uoting. A drawee bank received 
from another bank, a check, on which 
the depositor's signature was forged. 
This it paid, entered on its books, 


and apparently dismissed from fur- 
ther attention, and in all probability 
the forgery would not have been dis- 
covered by it until the deposit book 
of the supposed drawer came in for 


settlement. But five days after the 
payment an ofhcer of the bank which 
received the payment came in and 
started an investigation, which re- 
sulted in the discovery. During these 
five days, the bank receiving the 
money had paid it out, in reliance 
upon the payment being valid. Under 
these circumstances, the drawee bank 
was held charged with a want of 
diligence and not entitled to recover 
the money. The drawee, the court 
said, was still presumed to know the 
lrawer's signature, and to take this 
knowledge upon himself, though the 
first slipis not conclusive against him. 
But having finished his examination 
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of the check, dismissed the subject from 
further attention, and allowed 5 days 
to elapse during which the party re- 
ceiving the money had paid it out in 
reliance upon his act, he cannot be 
allowed to say that he acted with 
due diligence and absence of negli- 
gence. 

The statutory and judicial law in 
Pennsylvania, it is seen, substantially 
results in the rule or test for which 
we have above contended, namely, 
that a bank should be permitted to 
recover money paid on a forged sig- 
nature, unless the holder will be in 
a worse position if compelled to give 
up the money, than before he re- 
ceived it. 


IV. Tre Rute in New York. 


The arbitrary rule extracted and 
formulated from the decision of Lord 
Mansteld prevails in the state of New 
York in all its original hardship. Un- 
like Pennsylvania, the New York leg- 
islature has never corrected it, while 
the highest court, although evidently 
regarding the rule as inharmonious 
with the established principles under 
which money paid without considera- 
tion upon forged instruments is re- 
coverable, deems it too firmly settled 
as a precedent to now disturbit. We 
have already quoted the language of 
Judge Rapallo that the rule has been 
“established by decisions which have 
been so long acted upon that it isnot 
proper to disturb them.’ In other 
words, that because in a garden of 
beautiful flowers, there has become 
firmly rooted and grown up in their 
midst, a strong and pernicious weed, 
it is more proper to allow the weed 
to remain as a disturbing element, 
than to forcibly uproot it. 
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The existence of the rule was recog- 
nized as early as the year 1807 by 
Chancellor Kentin Markle v. Hatfield, 
2 Johnson's Rep. 461, although the 
case before him did not call for its ap- 
plication. 

In 1848 the following case came be- 
fore the Superior Court of New York 
(Goddard v. Merchants Bank, 2 Sand- 
ford, 247): A draft purporting to be 
drawn by the Canal Bank of Cleve- 
land on the American Exchange Bank 
of New York was refused payment by 
the drawee for want of funds. The 
draft was, in reality, a forgery. The 
plaintiffs, Goddard & St. John, who 
were then the bankers or agents in 
New York of the Canal Bank, hearing 
of the protest and supposing the draft 
to be genuine, voluntarily paid its 
amount to the holder, the Merchants 
Bank, for the honor of the drawer, 
without seeing’ the draft. The next 
day, the money was demanded back, 
as the forgery had been discovered, 
and afterwards Goddard & St. John 
brought an action against the Mer- 
chants Bank therefor. 

The court held the plaintiffs were 
entitled to recover. Conceding the 
general rule that when the drawer’s 
name is forged, the drawee who pays 
the bill will not be allowed todispute 
the genuineness of the drawer's signa- 
ture, and will lose the amount, the 
court drew the distinction that, in 
this case, the plaintiffs were not the 
drawees and had not had the oppor- 
tunity of looking at the signature, 
and it said that the reason which 
generally seals the mouth of the 
drawee did not exist. 


The New York court of Appeals 
affirmed the judgment (two justices 
dissenting; reported in4N. Y. 247) 
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on the ground that the plaintiffs, not 
having seen the bill, the rule holding 
the drawee bound did not apply, and 
the case was governed by the generai 
rule that money paid under a mistake 

f fact may be recovered back. 

In 1871, the case of National Park 
Bank v. Ninth National Bank, 46 N. 
Y. 77 was decided. A forged draft, 
purporting to be drawn by the Ridgely 
National Bank of Springfield, IIl., 
upon the National Park Bank of New 
York, was, on April 12, 1867, paid by 
the drawee to the Ninth National 
Bank. On May 10, 1867, the Park 
Bank discovered the torgery. The 
court held it could not recover the 
money paid. The court said: 

“For more than a century it has 
been held and decided, without ques- 
tion, that it is incumbent upon the 
drawee of a bill, to be satisfied that 
the signature of the drawer is genu- 
ine, that he is presumed to know the 
handwriting of his correspondent; 
and if he accepts or pays a bill to 
which the drawer’s name has been 
forged, he is bound by the act, and 
can neither repudiate the acceptance 
nor recover the money paid. * * * 
A rule so well established, and so 
firmly rooted and grounded in the 
jurisprudence of the country, ought 
not to be overruled or disregarde:. 
It has become a rule of right and of 
action among commercial and busin- 
ess men, and any interference with it 
would be mischievous.” 

The above is a mere apology for 
continuing the existence of an unjust 
rule. ‘“‘Thou shalt not steal’’—thou 
shalt not retain money of another, 
which thou hast received without 
right, where that other’s mistake in 
paying thee his money has not worked 
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to thine injury—has been virtually 
overruled, by ‘thou mayst retain’’ 
etc., and this latter, although not 
originally so, “has becomearule of 
right,’’ not to be disturbed. 

Possibly in the particular case be- 
fore the court, the money might not 
have been justly recoverable because 
the drawee’s mistake might have been 
the cause of changing the holder’s 
condition for the worse—this does 
not appear one way or the other—but 
the general rule is upheld, as appli- 
cable to all cases, those as well where 
the holder the gainer by the 
drawee’s mistake, and where he would 
not be the loser, if he had to repay 
the money. 

The rule applied by the court of ap- 
peals in 1871 to the decision of Na- 
tional Park Bank vy. Ninth National 
Bank, is the rule which prevails in 
the state today. It has been applied 
since then in the lower courts of the 
state. 


is 


While no later case involving 
its application has been taken to the 
highest court, that court has since re- 
ferred to the existence of the rule in 
language, from which it may readily 
be inferred that, had not the rule been 
so long acted upon, the whole ques. 


tion might be considered anew. As 
matter of fact, the merits of the 
question of precluding a drawee 
recovering money paid on. a 
forged signature to one who would 
be in no worse position if compelled 
to give it back than before he re- 
ceived it, does not appear ever to 
have been gone into by the highest 
court in New York. From the first 
the rule has been taken to have been 
firmly established and has been ap- 
plied without any exhaustive con- 
sideration of its merits. 


from 
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V. Onto. 

The first judicial breaking away, 
in this country, from the arbitrary 
rule that precluded a drawee, once 
paying on a forged signature, from 
recovering the money, notwithstand- 
ing the person receiving it would 
not be prejudiced by its return, oc- 
curred in Ohio in the year 1855. 
(Ellis & Morton v. Ohio Life Insur- 
ance and Trust Co. 4 Ohio St. 628.) 

Two banks in Cincinnati were lo 
cated within a square of each other. 
One bank cashed a check on the 
other for a stranger, without in- 
quiry, and received payment. Ten 
days later, the drawee discovered 
that the drawer’s signature was a 
forgery, and gave prompt notice. It 
was proved in this case to be a cus- 
tom among Cincinnati banks that 
before taking a check on another 
bank from a stranger, the purchasing 
bank would satisfy itself by inquiry 
as to the stranger's right to the 
check and that drawee banks, paying 
checks to other banks in the city, 
were allowed to rely on the presump- 
tion that the collecting bank had 
exercised due caution. The court, 
basing its decision on this custom, 
allowed the drawee bank to recover 
the money paid. It held that the 
rule precluding the drawee from dis- 
puting the signature was based upon 
his supposed knowledge and the neg- 
ligence imputable to him in paying 
without first satisfying himself of the 
genuineness of the drawer’s signature 
and that this rule would not be ap- 
plied where the holder was himself 
negligent in the performance of a duty 
devolved upon him by custom. 

But in the recent case of First Na- 
tional Bank of Belmont v. First Na- 
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tional Bank of Barnesville, decided 
in 1898 (58 Ohio St. 207; 15 B. L. J. 
416) the court holds that the gener- 
al rule that the drawee of a check or 
bill is held to know the signature of 
the drawer and makes payment at 
his own peril has not been modified 
in Ohio, except hy local custom, as 
held in the Ellis case; and it refused 
to allow a drawee bank, which 
three months after paying a check 
to a purchasing bank had discovered 
the signature to be forged, to re- 
cover the money; applying the gen. 
eral rule. But it appeared in thiscase 
that for three or four days after the 
purchasing bank had received pay- 
ment, it would have had recourse 
against the party for whom it cashed 
the supposed check, which thereafter 
it was deprived of because of the 
drawee not detecting the forgery; so 
that this circumstance was a good 
ground for allowing it to retain the 
money, and makes it questionable 
whether, if the loss had been irretriev- 
able before the check was paid by the 
drawee, the Supreme Court would 
have applied the general rule denying 
the drawee bank’s recovery. 


VI MASSACHUSETTS, 


In the year 1871, in National 
Bank of Nerth America v. Bangs, 
106 Mass. 441, the Supreme Court of 
Massachusetts refused to apply the 
arbitrary rule holding the drawee 
bank bound in all cases, but modified 
it as follows: 


‘In the absence of actual fault or 
negligence on the part of the drawee, 
his constructive fault in not knowing 
the signature of the drawer and in 
detecting the forgery, will not pre- 
clude his recovery from one who has 
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received the money with knowle ige 
of the forgery, or who took the 
check under circumstances of «us. 
picion, without proper precautions, 
or whose conduct has _ been suc!: as 
to mislead the drawee or to induce 
him to pay the check without the 
usual scrutiny or other precautions 
against mistake or fraud” 

In this case a drawee was permit. 
ted to recover money paid on a 
forged check-signature under the fol- 
lowing circumstances: The forged 
check was payable to the payee 
who collected the money, which cir- 
cumstance was, of itself, presump- 
tive that the payee had had deal- 
ings with the drawer and accredited 
the check; the payee, who had taken 
the check for gold sold, when noti- 
fied of the forgery, could not remem 
ber the party who gave it to him; 
the check was paid on September 21, 
and notification of the forgery was 
given on October 4 immediately fol- 
lowing the rendition of the monthly 
statement by the bank to its depos 
itor who repudiated the check; and 
there had been no change in the situ- 
ation of the payee who received the 
money. 

The court in this case intimated that 
it would have placed the loss on the 
drawee had the holder taken the 
check when in circulation or by first 
indorsement from the payee. 

In 1890, in First National Bank of 
Danvers v. First National Bank of 
Salem, 151 Mass. 280, adrawee which 
paid a check bearing a forged signa- 
ture to a bank which had purchased 
it from astranger and without in- 
quiry, the stranger indorsing the 
payee’s name, was awarded a recov- 
ery. The forgery was not discovered 
for over a month but the bank which 
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received the money had not been 
prejudiced by the delay. The finding 
of the trial judge, which was ap- 
proved by the Supreme Court, was 
that the purchasing bank was neg- 
ligent in taking the check without 
more inquiry as to its genuineness; 
that the drawee was also negligent 
in not more quickly ascertaining and 
notifying the purchaser of the forgery; 
but that in fact the negligence of the 
drawee had not prejudiced the bank 
which received the money on the 
check; hence the drawee could recov- 
er the money. 

In the above two cases, we see, the 
arbitrary rule binding the drawee, 
qualified and non-applied under the 
circumstances there shown. 

But in the year 1901 in Dedham 
National Bank vy. Everett National 
Bank (B. L. J. April 1901 p. 277) 
the Supreme Court of Massachusetts 
applied the old, arbitrary, rule in all 
its original harshness, ho!ding thata 
drawee bank, which pays to another 
bank a check payable to bearer upon 
which its depositor’s signature has 
been forged, cannot recover back the 
money paid; and the fact that the 
receiving bank has paid only part of 
the check to the forger does not en- 
title the drawee to recover the bal- 
ance from the bank to whom paid. 

Ve are not responsible for the in- 
consistencies of courts. See our criti 
cism of this decision at page 233 of 
the Journal for April 1901. 

Vil. OvHer Sraves 

fhe length of this article prevents 
our going into detail of the law of the 
subject in other states. The follow- 
ing summary will serve the purpose 
of informing the reader of the condi- 
tion of the law in those states which 


have either directly passed upon the 
question, or have recognized the rule 
in cases not calling for its applica- 
tion. 

Alabama. Young v. Lehman, 63 
Ala. 519, (1879). Law stated: 
Drawee, paying on forged signature, 
cannot recall payment from a bona 
fide holder. Precise question not in- 
volved. 

California. Redington vy. Woods, 
45 Cal. 406 (1873): “The drawee of 
a check is bound at his peril, to know 
the handwriting of the drawer; and 
if he pays a check to which the signa. 
ture of the drawer was forged, he must 
suffer the loss as between himself and 
the drawer, or an innocent holder to 
whoin he has made payment.” re. 
cise question not involved. 

Georgia. Woods v. Colony Bank, 
(1902—this number). Rule that 
drawee cannot recover back money 
paid on forgery of drawer’s signature, 
not available in favor of holder who 
by his own negligence contributed to 
success of fraud. 

Illinois. Bank v. Ricker, 71 Ill. 439 
(1874): General rule that drawee 
bound and cannot recover money paid 
on forged signature of drawer has its 
exceptional cases. In present case, 
holder before receiving payment had 
knowledge of facts giving ground for 
belief that check might be spurious, 
which was not imparted to drawee. 
Forgery discovered and holder notified 
within a few hours after payment. 
Forger had fled before check presented, 
and if money repaid holder would 
have been no worse off than before. 
Drawee awarded recovery. 

First Nat. Bank v. Northwestern 
Nat. Bank, 152 Ill. 296 (1894): 
Check on which drawer’s signature 
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and payee’s indorsement both forged, 
paid by drawee to collecting bank 
which indorsedScheck.* Held, drawee 
can recover. While drawee estopped 
to deny drawer’sjsignature, estoppel 
binds holder as well; as to both, sig- 
nature must be deemed genuine. But 
drawee not estopped to deny genuine- 
ness of payee’s).indorsement, which 
subsequent indorser warrants; and 
where drawee pays check to indorser, 
who derives title through prior forged 
indorsement, he may recover back the 
money if demand'made within reason- 
able time after forgery discovered. 
Iowa. First Nat. Bank v. Marshall- 
town State Bank,‘107 Ia. 327 (1899): 
As between drawee and good faith 
holder of check, payment on forged 
signature is final; except when holder 
has been negligent in not making due 
inquiry, if circumstances such as to 
demand inquiry when he took check, 
drawee may recover. But negligence 
of first holder, not imputable to sub- 
sequent good taith holder so as to 
make him liable to drawee; nor can 
drawee paying check bearing forged 
signature, recover from last indorser, 
as warrantor of a prior forged in- 
dorsement, since forgery of indorse- 
ment was not cause of loss. 
Kentucky. Deposit Bank v. Fayette 
Nat. Bank, 90 Ky 11 [1890]: It 
rests upon a bank to know its depos- 
itor’s signature, and instead of per- 
son receiving payment being required 
to show negligence in bank, it de- 
volves on drawee to show negligence 
in indorser or holder who, in good 
faith, has received the money, before 
drawee can escape liability. Where 
the parties equally innocent, drawee 
is the loser. Irrespective of rule hold- 
ing drawee bound, facts in this case 
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showed continuous payments of 
forged checks by drawee during five 
months, which fact alone fixes re: 
sponsibility on drawee. 

Louisiana. McKleroy v. Bank, 14 
La. Ann. 458 (1859): Acceptance ad. 
mits genuineness of drawer's signa. 
ture, and where acceptor pays to bona 
fide holder of forged draft, having no 
notice of forgery, he cannot recover. 
But where one becomes holder before 
acceptance,and after loss has already 
attached draft bearing forged signa- 
ture is accepted and paid, and imme 
diately on ascertaining forgery, 
drawee notifies holder, Held: Accept- 
or not estopped from proving forgery 
and recovering money paid through 
error. 

Howard vy. Mississippi Valley Bank, 
Ann. (1876): Drawee 
paying drafts on forged signature, to 
bank which had discounted them, 
denied recovery, because at the time, he 
possessed genuinedrafts which he had 
paid and had the means of comparing 
the signatures. Equities between 
drawee and holder held to be in favor 
of holder. 

Maryland. Commercial and Farm- 
ers Nat. Bank v. First Nat. Bank, 30 
Md. 11 (1868): Drawee bound to 
know signature of checkdrawer and 
cannot recover payment on forged 
signature, made to another bank 
through clearing house, where forgery 
discovered and notified a week later. 
The fact that check received on de- 
posit from a stranger not such negli- 
gence as to throw responsibility on 
collecting bank. 

Minnesota. Bank vy. Boutell, 60 
Minn. 189 (1895): Rule that drawee 
bank, paying check on which drawer’s 
signature forged, cannot recover 
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back amount where paid to a bona 
fide holder, applied in a case where a 
drawee bank paid to another bank, 
a forged check which the latter had 
cashed for its customer the preceding 
day, the customer handing over the 
proceeds to the forger who absconded. 
There is astrong dissenting opinion 
by Canty J. in this case. 

Missouri. Stout v. Benoist, 39 Mo. 
277 (1866): Rule that bank bound 
to know customer’s signature ap- 
plied where payee’s indorsement of 
certificate of deposit forged, to pre- 
vent non-recovery of payment to 
another bank which collected and 
paid over the proceeds to forger. 

Northwestern Nat. Bank v. Nat. 
Bank of Commerce, 107 Mo. 402 
(1891): Rule that drawee bound ap- 
plied to prevent non recovery of 
money paid on draft bearing forged 
signature. Court said: ‘It is true, 


if plaintiff had refused to pay this 
draft when presented, the loss would 
certainly have fallen on defendant 
for Whitney (the forger) was gone be- 
fore the draft was paid in Chicago. 
But we cannot lay down rules to 


meet exceptional cases. * * * We 
need not inquire now whether the 
rule we lay down be the best or not; 
we find it to exist, and that it has 
existed since 1762 ”’ 

Mckeen v. Bank, 74 Mo. App. 281 
(1898) recognizes same rule. 

Nebraska. Bank v. Bank, 22 Neb. 
769 (1888): Bank cashing check with 
forged signature for stranger, com- 
pelled to refund money collected from 
drawee which discovered and notified 
it of the forgery several days later. 
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Loss held to arise from first bank's 
negligence in cashing check. 

Tennessee. Bank vy. Bank, 88 Tenn. 
299 (1889): Drawee bank is pre- 
cluded from recovering from party to 
whom forged check paid where such 
party, being without fault, would be 
prejudiced by being required torefund 
to the bank upon whom rests the 
duty of determining genuineness of 
depositor’s signature. But drawee 
can recover payment of forged check, 
indorsed by party to whom paid, 
where such party has been guilty of 
negligence in receiving and indorsing 
the check; for notwithstanding 
drawee is negligent in some degree, 
the first negligence is with the pur- 
chaser of the forged paper. 

Texas. Rouvant v. Bank, 63 Tex. 
610 (1885): Kulethatdrawee bound 
and cannot recover payment on forged 
signature applies only where party 
receiving money has in no way con- 
tributed to the consummation of 
fraud orto themistake. Drawee’sde- 
lay in detecting forgery, which was 
not discovered or notified until bank 
statement wasexamined by customer, 
held not to affect right of recov- 
ery. 

See also Iron City Nat. Bank v. 
Peyton, 15 Tex. Civ. App. 184 (1897); 

Moody v. Bank, 19 Tex. Civ. App. 
278 (1898). 

West Virginia. Johnston v. Com. 
mercial Bank, 27 W. Va. 343 (1885): 
If the drawee accepts or pays a bill 
bearing a forged signature,in the 
hands of a bona fide holder, he is 
bound by the act and cannot recover 
the money so paid. 
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THE TERM ‘*MONTH” IN NEGOTIABLE PAPER. 


Annually with the appearance of 
the month of February, which differs 
from every other month in the year 
by having but 28 (and once in each 
four years, 29) days to its credit, 
come inquiries from bankers and 
others, holders of commercial paper 
which has been dated on the 28th, 
30th or 31st of the month preceding 
and made payable ‘‘one month”’ after 
date, or which has been dated on the 
29th, 30th or 31st of the second pre- 
ceding month and made payable “two 
months” after date, concerning the 
precise day of maturity of such in- 
struments. These inquiries evince 
uncertainty of mind as to whether the 
term month or *‘months”’ should be 
construed toend on the 28th of Feb- 
ruary, extended to the 3rd of March 
in those states which have not abol. 
ished grace, or whether, in the case of 
a short month like February, where a 
note is dated January 31st, payable 
one month after date, the term 
‘‘month”’ should be construed as ex- 
tending beyond the 28th of February 
into the following month. 

In many states, statutes exist pro- 
viding that in the computation of in- 
terest by banks, ‘‘thirty days shall be 
considered a month, and twelve 
months a year,’’ and this sometimes 
creates the impression that the term 
“month” in an instrument payable 
‘‘one month after date’’ means thirty 
days, so that the term of such an in- 
strument, dated January 31st, would 
expire March 2nd, and where grace 
was allowed, March Sth. But such 
an impressioniserroneous. Statutes, 


such as referred to, have reference only 
to the computation of interest. They 
do not define the meaning of the term 
‘‘month” in a commercial instrument, 
with reference to its time of pay. 
ment. 

By the common law of England 
when a deed or act of Parliament 
mentioned a month, it was construed 
to mean a lunar month of twenty. 
eight days, unless other wise expressed; 
but a different mode of computation 
was adopted by the law merchant in 
cases of bills of exchange and promis- 
sory notés, so that when a bill ornote 
was made payable at one, two or 
more months after date or sight, the 
month, in all such cases, was con- 
strued to bea calendar month. This 
rule of the law merchant prevails 
throughout the United States to-day, 
and it affords a uniform and clear 
rule for reckoning the time of matur- 
ity of negotiable instruments payable 
in one or more months after date or 
sight. Under this rule, it makes no 
difference that one month is longer or 
shorter than another; a month ts a 
month, whether it has 28, 30, or 31 
days. An instrument dated on a 
given day in a certain month, pay- 
able one month after date, falls due 
on the corresponding day of the fol- 
lowing month, to which, in some 
states, is added three days of grace, 
and although the maker of a one 
month’s note dated February oth, 
has to pay the same, where there is 
no grace, 28 days later, on March Sth; 
while the maker of a similar note 
March Sth, has until April Sth to pay 
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the same, a period of 31 days, yet the 
rule is uniform throughout. Gener- 
ally this rule is understood and acted 
upon in all cases of notes dated from 
the 1st to the 27th of a month, it be- 
ing recognized that they fall due on 
the corresponding day, from the 1st 
to the 27th, in the month of matur- 
ity, either precisely then, or with 
three days of grace added, as the case 
may be. But the doubt generally 
arises where notes are made on a day 
at the end of a longer month, and fall 
due in a shorter month which has no 
corresponding day, in which case 
many think the ‘‘month’’ period 
should not expire with the end of the 
shorter month, but should be carried 
over into the following month. But 
this is not so. The courts have ex- 
pounded the law merchant to be that 
when one month is longer than the 
next succeeding month, the computa- 


tion of a month does not carry it in- 
to a third month, so that (for exam- 
ple) in the cases of three one month 
notes dated respectively January 29, 
30th or 31st, the month ends, in each 
case, February 28th, and the note is 
then payable, unless grace is added. 


There is another instance where 
doubt and uncertainty sometimes 
arise. It is where there is a 29th 
day of February, and a note has been 
executed January 28th, payable one 
month afterdate. Some have thought 
the “‘month”’ of such a note should 
end February 29th; but February 
28th is the day, and where grace is 
added, March 2nd. 

We shall make reference to a few of 
the decided cases to fix more clearly 
in the minds of all, the rule that a 
month or months ina negotiable in- 
strument means a calendar month; 
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that an instrument payable one or 
more months after date, falls due on 
the corresponding day in the month 
of maturity; and that when a note 
is dated on a day so late in a longer 
month, that there is nocorresponding 
day in the following shorter month of 
maturity, then the last day of that 
month is taken as the corresponding 
day, and not one of the first days of 
the succeeding month. 

In the case of McMurchey v. Robin- 
son, decided by the supreme court of 
Ohio in 1841, 10 Ohio, 496, a bill of 
exchange was dated March 20, 1839, 
payable four months after date. De- 
mand and notice were made and given 
on July 22. The court said: 

‘The bill bears date on the 20th of 
March, and is payable at four months. 
The time, being computed by calendar 
months by the mercantile law, ex- 
pires on the 20th of July. To this 
time the statute adds days of grace, 
and the bill falls due on the 23rd of 
July, and should be presented for pay- 
ment on that day. The only present- 
ment proved to have been made is on 
the 22nd day of July; a day too 
soon.” 

The following interesting case came 
before the Supreme Court of Louisiana 
in 1842—Wagner v. Kenner, 2 Robin- 
son’s Reports, 120. A note had been 
given the impossible date of Septem- 
ber 31st, 1839 and was made pay- 
able six months after date. The 
holder reckoned that the six months 
expired with the last day of March— 
March 31, 1840—and that with three 
days of grace, the note matured April 
3, 1840, and on this day he had the 
note protested. But the court held 
that anote dated the 31st of Septem- 
ber will be considered as having been 
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made on the 30th of that month; 
that the six months term of such a 
note expired March 30th, and not 
March 31st, that it should have been 
protested April 2nd following, instead 
of April 3rd; and that the indorser 
on the note was released. Announc- 
ing the rule that the term month in a 
bill or note means a calendar month, 
the court said: 

“The computation of bills or notes 
drawn one or more months from date 
is made according to the Gregorian 
calendar, that is to say, from the day 
of the month it bears date, to thecor- 
responding day of the month of its 
maturity, without any attention to 
longandshort months. Forinstance, 
a note drawn on the 28th, 29th, 30th 
or 31st of January, and due a month 
from date, will be due on the 28th of 
February, if the year be not bissextile, 
because the month of February has 
no other corresponding day; those 
drawn on the 28th or 29th of Febru- 
ary and due one month from date, 
will be due on the 28th or 29th of 
March, because the corresponding 
days are found in the month of March. 
A bill drawn the 31st of March, and 
due one month from date, will be due 
on the 30th of April; and, on the 
other hand, one drawn on the 30th 
of April will be payable on the 30th 
of May and not the 31st.” 

In Thomas v. Shoemaker, in the su- 
preme court of Pennsylvania, in the 
year 1843,(6 Watts & S. 179) it was 
held that a note, dated 30th December 
1840, payable twelve months after 
date, was payable December 30, 1841, 
adding the days of grace. The court 
said: “Though in general when a 
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deed mentions a month, it is con. 
strued to mean a lunar month, or 
28 days, yet in bills of exchange, 
notes and other mercantile contracts, 
the rule is otherwise; and by the 
custom of trade, when a bill or note 
is made payable at a month or 
months after date, the computation 
must in all cases be by calendar and 
not by lunar months.” 

We will conclude this list of cita- 
tions by reference to thecase of Roeh- 
ner v. Knickerbocker Life Insurance 
Co., 63 N. Y. 160. A note was given 
to an insurance company for an an- 
nual premium, the policy to be void 
in case the note was not paid at ma- 
turity. The note was dated at New 
York December 11,1869 and was 
made payable “four months after 
date without grace.’”’ The maker 
tendered payment April 12, 1870, 
and the company refused to receive 
it. The court held that the note 
was due and payable April 11,1870 
and sustained the company. Folger 
said: 

“In computing the time when a 
note, payable at a certain number of 
months after date, will become due, 
the rule is to exclude the day of the 
date from the calculation and include 
the day of payment, when no days of 
grace are allowed. When a promis- 
sory note is dated on a day of any 
month, and made payable at a speci- 
fied number of months after that date, 
without days of grace, it accrues due 
and payable on the same day in the 
stipulated number of months after- 
ward, with the day of the date of 
the note. The months after date 
are then fully complete.” 
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A NEW HOME FOR THE NATIONAL CITIZENS BANK. 








THE NATIONAL 


On Monday, March 31, the National Cit- 
izens Bank took possession of the banking 
rooms 407-409 Broadway, formerly occu- 
pied by the Ninth National, previous to 
the latter being absorbed by the former 
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CITIZENS BANK. 


institution. Since the completion of the 
merger, which took effect on December 
31, 1901, the business of the National 
Citizens has been carried on at its former 
home,"401 Broadway, pending the remod- 
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elling and enlarging of the present quar- 
ters. 

The building was erected in the early 
seventies, and it was considered one of 
the best pieces of architecture in the city 
at that time; built especially for banking 
purposes, it is equally as fireproof as the 
modern structure of to-day. The entire 
first floor is now devoted to the bank’s 
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are situated around the room so as to 
leave a large area in the center for the 
customers. The officers’ room overlooks 
the main banking room and extends 
to Broadway on one side of the entrance 
to the building, while the directors’ room 
occupies a similar space across the corri- 
dor. The rooms have all been redecor- 
ated, new fixtures provided, and new 
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MAIN BANKING ROOM. 


use. The main banking room is situated 
in the rear of the building, and its ap- 
pointments are perfectly adapted to the 
needs of the institution. It contains a 
spacious floor space, has a height of about 
forty feet, and is lighted from above 
through a ground-glass roof, thus obvia- 
ting the necessity of artificial light during 
banking hours, The variousdepartments 


vaults which are the work of the well- 
known safe manufacturers, Herring-Hall 
and Marvin Company. 

The National Citizens was organized 
as a state bank in 1851. In 1865 it en- 
tered the national system. Fora number 
of years it has been located at the corner 
of Broadway and Walker street, a few 
doors south of its present location, which 





THE NATIONAL CITIZENS BANK. 


is the heart of the wholesale mercan- 
tile district. It has always been consid- 


ered one of New York’s old substantial 
and conservative banking institutions. 
For several years the directors have felt 
that a more progressive policy was re- 
quired, to keep pace with the growing de- 
mands of trade and it was decided to in- 
ject younger blood into the management. 
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al Citizens Bank is now able to meet the 
requirements of the great commercial dis- 
trict in which the bank is located. 
Notwithstanding the fact that the 
banking business of this country is sub- 
jected to greater competition than any 
other branch of our commerce, its materi- 
al development has shown much more 
progress than any of our industries. The 





OFFICERS’ ROOM. 


The execution of this plan soon resulted 
in attracting favorable notice from men 
of prominence interested in financial 
institutions of Wall street, and influential 
merchants; arrangements were subse- 
quently made for the merger of the 
Ninth National, for the purpose of com- 
bining the interests of close neighbors. 
The capital was increased to $1,550,000 
and with an enlarged surplus the Nation- 


reasons forthis are obvious. The banks 
are the pulse of our commercial and in- 
dustrial prosperity, and their vigorous 
and prosperous development within the 
last ten years can be attributed largely to 
the younger generation of bankers that 
our free and independent system of bank- 
ing has developed, and whose masterful 
intellects are to-day directing these great 
financial and industrial corporations. 
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It has been said that if a young man 
enters a large corporation as an employe, 
he loses his individuality and becomes a 
small, intricate part of a large piece of ma- 
chinery. This is no doubt true in a sense; 
but if he possesses the sufficient amount 
of energy and determination to succeed, 
coupled with a faculty for adapting himself 
to the conditions which surround him, he 
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president, began his banking career in 
1892 in the Hamilton Bank as assistant 
cashier. Although quite a young man, 
his keen perceptive ability was soon rec- 
ognized by the directors and he was ad- 
vanced to the position of cashier, and 
later on he was further promoted to the 
office of president. The directors made 
no mistake in their selection, as the de- 














DIRECTORS’ ROOM. 


will find himself advancing toward the 
goalof his ambition. 

No better illustration can be cited of 
what the young man of to-day can accom- 
plish in this country than to point to the 
official staff of the National Citizens 
Bank. With a single exception it is com- 
posed of young men, who in each instance 
have reached the positions in which they 
have been placed absolutely on their in- 
dividual merits. Edwin S. Schenck, the 


velopment of the bank showed a material 
increase in business during Mr. Schenck’s 
administration—the deposit amount being 
nearly $2,000,000 when he resigned in 
January 1901 to accept the vice-presi- 
dency of the National Citizens. In Janu- 
ary, 1902, he was elected president. Mr. 
Schenck is one of the youngest, if not she 
youngest, bank president in New York, 
and his success is due to his own thrift 
and ambition. 








THE NATIONAL 


Ewald Fleitmann, the vice-president, is 
the official referred to as the “single ex- 
ception” in the official staff. Mr. Fleit- 
mann served the bank for a number of 


EDWIN S. SCHENCK, 
PRESIDENT. 

years as president, but after the consoli- 
dation he desired to relinquish the active 
management of the larger institution, and 
tendered his resignation in January last. 

Mr. Schenck’s chief assistant is Henry 
Dimse, the cashier. Mr. Dimse, like his 
superior officer, belongs to the younger 
generation of bankers. He entered the 
banking business in 1885, as a clerk in the 
Sixth National Bank, serving with that in- 
stitution for ten and a half years; he after- 
wards was elected assistant cashier of the 
Twelfth Ward Bank. Subsequently he 
was made cashier and vice-president. In 
1901 he was offered the position of cashier 
of the National Citizens, at which time he 
tendered his resignation to the Twelfth 
Ward Bank. Mr. Dimse’s advancement, 
like Mr, Schenck’s, has been strictly from 
a meritorious standpoint. He has ac- 
quired a thorough practical knowledge of 
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the banking business in all its branches, 
through actual association with each. 
Nelson A. Reynolds, the first assistant 
cashier, made his entree in banking cir- 
cles as messenger in the Hanover Nation-— 
al Bank and served a faithful apprentice- 
ship through the various departments to 
and including chief clerk. He was elect- 
ed cashier of the Ninth National Bank 
when interests connected with the Hano- 
ver Nationa! Bank acquired control of 
that institution. After the consolidation 
of the National Citizens and the Ninth he 
was elected to his present office. To dil- 
igence and perseverence alone may be 
attributed Mr. Reynold’s advancement. 
Albion K, Chapman, the second assist- 
ant cashier, received his earlier training 
in the Ninth National, and at the time of 
the consolidation he was assistant cashier 
of that institution. His capabilities were 
recognized by the new organization and 
he was tendered his present position. 
The board of directors is composed of 
some of the leading financiers and whole- 


HENRY DIMSE, 
CASHIER. 
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sale business men of New York, including 
representatives of the banking, insurance, 
real estate, mercantile, importing, and 
other branches of business, thus giv- 
ing to the bank almost unlimited financial 
strength. They are: 


NELSON A. REYNOLDS, 
ASSISTANT CASHIER. 

Francis M. Bacon, Jr., Bacon & Co., 
Commercial Woolens, etc. 

Daniel A. Davis, Deering, Milliken & 
Co., Dry Goods Com. 

L. F. Dommerich, Oelbermann, Dom- 
merich & Co., Imp. & Com. Dry Goods. 

Ewald Fleitmann, Vice-President, Fleit- 
mann & Co., Importers. 

Wm. Halls, Jr., Vice-President Hano- 
ver National Bank, 

Pearson 
Provisions. 

Robert B. Hirsch, Wm. Openhym & 
Sons, Imp. & Com. Dry Goods. 

Jacques Huber, Schwarzenbach, Huber 
& Co., Silks. 

Arthur L. Lesher, Lesher, Whitman & 
Co., Importers. 


Halstead, Halstead & Co., 
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Augustus F. Libby, H. J. Libby & Co,, 
Com. Dry Goods. 

Elkan Naumburg, E. Naumburg & Co, 
Bankers. 

Edwin S. Schenck, President. 

Emil Seyd, Jr., with Fleitmann & Co, 

Frederick Southack, Fred. Southack 
& Co., Real Estate. 

James Stillman, 
City Bank. 

Henry B. Stokes, President Manhattan 
Life Ins. Co. 

Edward A, Walton, 
Ins. Co. 

On February 25, the date of the last 
official statement of condition, the Na- 
tional Citizens Bank reported a surplus of 
$606,064 in addition to its capital of $1, 
550,000 and deposits of $7,010,965. 


President National 


President Citizen’s 


This 
last stated item is constantly on the in- 
crease, the bank’s deposits, at the present 
time, aggregating $7,400,000, 


ALBION K. CHAPMAN, 
2D ASSISTANT CASHIER. 





LEGAL DECISIONS. 


BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


se] and bank directors. 


The experiences they disclose are likewise worthy the careful 


atrention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


BOND OF SURETYSHIP. 


Bond to Bank insuring customer’s fidelity in certain transactions—Risk assumed— 
Does not cover different course of business enlarging risk. 


Tradesmen’s National Bank of City of New York v. National Surety Co., 
Court of Appeals of New York, January 31, 1902. 


The customer of a New York bank 
from time to time had flour shipped from 
the West, and the bank loaned him 
money to.pay the shipper’s drafts, tak- 
ing the customer’s notes and the bills of 
lading as security. The bank, before the 
notes were paid, entrusted the customer 
with the bills of lading, so that he might 
sell and deliver the flour, and the custom- 
er gave “trust receipts” therefor, under 
which he accounted to the bank. 

The business increasing in volume, a 
bond of fiidelity was executed by the cus- 
tomer as principal, and defendant as sure- 
ty, which, in substance, described the 
course of business for which the risk 
was assumed, as a delivery of the bills of 
lading by bank to customer, in trust, to 
make deliveries of flour to purchasers, 
and an immediate transfer and assign- 
ment, by customer to bank, of all in- 
voices for flour so sold and delivered. The 
course of business actually pursued, how- 
ever, was that the customer would not 
only sell the flour, but collect the pro 
ceeds, for which he would account to the 
bank in from ten to forty days. A deficit 
of $12,010 resulting, this action was 
brought against the surety on the bond. 

Held: The course of business in which 
the bank, not only entrusted the custom- 
er with the bills of lading, but permitted 
him to collect the proceeds and return 
them in from 10 to 40 days was a risk of 
a very different character from that which 
defendant assumed by its bond which 
provided, in effect, that the customer 


should be entrusted with the bills of la- 
ding only for the purpose of selling the 
flour, the bank itself collecting the pro- 
ceeds of sale from the purchaser; and so 
far differed from the course of business 
provided for by the bond as to precludea 


recovery thereon. 
Appeal from supreme court, appellate 
division, First department. 


Action by the Tradesmen’s National 
Bank of the City of New York against the 
National Surety Company. From a judg- 
ment of the appellate division affirming a 
judgment for defendant, plaintiff appeals. 
Affirmed. 


PARKER, C. J. This action was brought 
by plaintiff, as assignee of the Clinton 
Bank, to recover of defendant, upon a 
bond, in which Abraham Goldstein was 
principal, the sum of $12,010, claimed to 
have been advanced to, or pa'd for the 
account of, said Goldstein by the Clinton 
Bank. For sume months prior to the 
execution of the bond, which bears date 
December 9, 1897, Goldstein was accus- 
tomed to purchase flour in the West, 
which was sent to New York in the name 
of the shipper, drafts for the purchase 
price being drawn by the shipper directly 
to Goldstein, and forwarded, with bills of 
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lading attached, to the Clinton Bank, 
whereupon the Clinton Bank made loans 
to Goldstein sufficient to meet the drafts, 
by crediting him with the amount of such 
loans, paying the drafts, and charging 
Goldstein with the amount so paid. The 
bank took Goldstein’s promissory notes, 
payable on demand, for the amount so 
credited and paid out, and delivered to 
him the bills of lading, for which Goldstein 
in turn, gave to the bank trust receipts. 
The amount of business which Goldstein 
did at the beginning was small, but as it 
increased in volume the bank decided to 
require a bond from Goldstein, and short- 
ly thereafter an application was made to 
defendant, which gave a bond containing 
the following recitals: 


“Whereas, the Clinton Bank honors 
such drafts, and remits the amount there- 
of, holding bills of lading for such flour 
as security therefor; and whereas, betore 


reimbursing the Clinton Bank said Gold-_ 


stein is intrusted with said bills of lading 
for the purpose of delivering flour to pur- 
chasers; and whereas, in all such cases, 
said Goldstein procures said bills of lad- 
ing in trust, and to make such deliveries 
of flour as agent and representative of the 
Clinton Bank, all invoices for flour so 
sold and delivered beiny by the said Gold- 
stein immediately transferred and as-— 
signed to said Clinton Bank; and whereas 
said Clinton Bank requires security from 
said Goldstein to protect it against loss by 
reason of said Goldstein’s failure to hon- 
estly accc unt for flour delivere.', and to 
assign invoices therefor.” 


Thus it appears that in stating the 
course of business between Goldstein and 
the Clinton Bank, for the conduct of 
which the defendant was to be liable, the 
recitals provided that Goldstein should 
immediately assign the invoices to the 
bank—not that he should collect the pro- 
ceeds, and pay them over to the bank 
within a fixed period. The obligation 
also provided that the principal, Gold- 
stein, should 
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“Account to said Clinton Bank fo: all 
flour represented by bills of lading sv de. 
livered to him by said bank in trust, and 


-assign to said bank invoices against the 


purchases thereof, and shall hold and 
save said bank harmless from and against 
any and all loss by reason of any breach or 
failure so to do.” 


And it further provided that the obli- 
gation was subject to certain conditions, 
among which were the following: 


“The bank shall deliver such bills of la- 
ding to said Goldstein only in trust, to 
act as agent and special representative of 
the bank for the purpose of receiving and 
making a sale of such flour asthe agent 
of the bank, and for all bills of lading so 
delivered the bank shail take from said 
Goldstein a declaration in writing to that 
effect.” 


The subsequent course of business be- 
tween the Clinton Bank and Goldstein 
did not accord with the recitals and con- 
ditions of the bond, but, instead, the 
hank took from Goldstein a trust receipt 
Stating, in effect, that he took the bills 
of lading in trust for the purpose of re- 
ceiving and making sales of such flour as 
agent of the bank, and turning over the 
proceeds within a given period. Such 
trust receipt, after acknowledging receipt 
from the Clinton Bank of certain bills of 
lading, representing the number of barrels 
of flour named, read: 


“In consideration thereof, I hereby 
agree to hold said property in trust for 
the purpose of selling the same to various 
parties, with the understanding and prom- 
ise that I will deliver the proceeds of said 
sale to said bank within ten to twenty 
days from the date hereof.” 


In none of the trust receipts contained 
in this record was Goldstein required to 
turn over the proceeds within a less time 
than that designated in the receipt quoted 
from, while in some of the receipts the 
time was extended to forty days. The al- 
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‘legations of the complaint are in accord 
with the trust receipts, and the evidence 
generally as to the course of business is 
to the effect that the bank intrusted the 
bills of lading to Goldstein under such 
trust receipts, thus enabling him to sell 
the flour in behalf of the bank; he return- 
ing to the bank the proceeds of the flour 
sold. Nor was he required to immediate- 
ly return the proceeds, but was given a 
period of time varying from ten to forty 
days in which to do it. This was a risk 
of a very different character from that 
which the defendant assumed by its bond, 
which provided, in effect, that Goldstein 
should be intrusted with the bills of lading 
only for the purpose of making a sale of 
the flour, the bank collecting the proceeds 
of the sale from the purchaser; and, under 
the authorities, it so far differed from the 
course of business provided for by the 
bond as to preclude a recovery thereon. 
Page v. Krekey, 137 N. Y. 307; Smith v. 
Molleson, 148 N. Y. 241. 

The learned counsel for the appellant 
insists that the use of the word “pro- 
ceeds” in the trust receipt taken by the 
Clinton Bank from Goldstein should be 
construed to mean that the bank was to 
permit him to collect the moneys due 
from various customers for the goods 
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sold on credit, and pay over the same 
when collected; that the word ‘pro- 
ceeds,” as used in the trust receipts, 
really meant “invoices."" Obviously this 
cannot be so, for the legal definition of 
‘*proceeds,” is money or other articles of 
value obtained from the sale of property, 
while an “invoice” is a written account of 
particular merchandise shipped or con- 
signed to a purchaser, consignee or fact- 
or, with the value, price, or charges an- 
nexed. But ifthe word “proceeds” be 
susceptible of the meaning for which the 
appellant contends, such could not be ac— 
corded to it on this review, in the light of 
the allegations in the complaint, which 
were to the effect that the flour was in- 
trusted to Goldstein for the purpose of 
selling the same “and delivering to said 
Clinton Bank the money received by him 
for the same,”—an allegation which har- 
monizes with the natural and ordinary 
meaning given to the word “proceeds,” 
as employed in the trust receipts, and 
which, under this record, is controlling. 

The judgment should be affirmed with 
costs. 

Bartlett, Haight, Martin, Vann, Cullen 
and Werner, JJ., concur. 


Judgment affirmed 


SURETY. 


Promissory note of husband—Wife as surety —Capacity— Place of contract. 


Union National Bank of Chicago v. Chapman, et al, Court of 
Appeals of New York, January 31, 1902. 


A firm in Alabama made their promis- 
sory note for $5,000, signed by the part- 
ners individually and payable to one of 
its members, and the respective wives of 
the partners signed the note which was ex- 
ecuted for the purpose of raising money 
forthe firm. ‘The note, thus signed in 
Alabama, was negotiated to a bank in _ II- 
linois. Under the law of Alabama, a wife 


is prohibited from becoming surety for 
her husband. There is no such disquali- 
fication in Illinois. 

In an action in the New York courts 
by the ILilinois bank upon the note, a 
judgment against all the makers is re- 
versed as to the wives, it being 

Held: The capacity of the parties is de- 
termined by the law of the place where 
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the contract is made. This contract,with 
respect to the suretyship, was an Alabama 
contract and void under the laws of that 
state prohibiting the wife from becoming 
surety for her husband. 

(Two justices dissent.) 


Appeal from supreme court, appellate 
Division, Fourth department. 

Action by the Union National Bank of 
Chicago against Elizabeth J. Chapman 
and others. Judgment for plaintiff. From 
a judgment of the appellate division, de- 
fendant Chapman appeals. Reversed. 

Haicut, J. This action was brought 
upon a promissory note made at Tus- 
cumbia, in the State of Alabama, by the 
defendants, Chapman, Reynolds & Co., a 
copartnership engaged in business at that 
place, in the building of a lock in the Ten- 
nessee river, for the government of the 
United States, of which note the follow- 
ingis a copy: 

«$5,000. Tuscumbia, Ala. 
May ist, 1894. 


Six months after date we promise 
to pay to the order of E. P. Reynolds, 
Jr., five thousand and no tocths dol- 
lars, value received, with interest at 
eight per cent per annum from date, 
payable at Union National Bank, 
Chicago, Illinois. Chapman, Rey- 
nolds & Co. W. P. Chapman, Eliz- 
abeth J. Chapman, Ella Howard, C.W. 
Howard.” 

The trial court has found as facts that 
the defendant Elizabeth J. Chapman was 
the wife of William P. Chapman, who 
was a member of the firm; that she signed 
the note at the request of her husband as 
surety for the firm, and that, while it was 
the intention of the firm that the note 
should be negotiated and discounted in 
the state of Illinois, she did not know of 
such intention, except from what ap- 
peared on the face of the note; that she 
signed the note for the purpose of rais- 
ing money for the firm, to enable it to 
continue its work upon the government 
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contract in Alabama, and after the note 
was executed it wasdelivered to Reynolds, 
the payee therein named, who took it to 
the plaintiff's bank, in Chicago, II!., in- 
dorsed it, and delivered it to the bank for 
the purpose of securing loans already 
made to the firm and for the purpose of 
procuring additional loans. 

The defense interposed by the defend- 
ant Elizabeth J. Chapman, was that she 
had no capacity to make the contract in 
que-tion, under section 2349 of the Code 
of 1886 of the state of Alabama, which 
provides that “the wife shall not, directly 
or indirectly, become surety for her hus- 
band,” and it was therefore invalid and of 
no binding force against her. On behalf of 
the plaintiff it is contended that the note 
had no. legal inception until it was dis- 
counted by the plaintiff’s bank in Illin- 
ois, and that it then became a valid 
contract of that state, and under its 
laws the wife was not disqualified from 
becoming surety for her husband. The 
question thus presented is as to whether 
this was an Alabama or an [Illinois con- 
tract. 

As we have seen, the note was drawn, 
signed and delivered to the payee at Tus- 
cumbia, Alabama, and Mrs. Chapman 
signed as surety for her husband. She 
did not authorize it to be discounted in 
Illinois, or know that the members of the 
firm intended to have it negotiated there. 
She only knew that it was payable at 
the plaintiff's bank, in that state. It 
is true, the note did not have a valid 
inception in such a sense as to create a 
liability on the part of the makers, until it 
was discounted and passed over to the 
bank; but this does not necessarily make 
it an Illinois contract, so far asthe surety 
is concerned. Mrs. Chapman's contract 
to become surety was complete when the 
instrument was signed and delivered to 
the payee. It was then a contract be 
yond her recall, upon which she in the 
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future might become liable when negoti- 
ated by the payee, if otherwise valid; and 
the place of the negotiation could not, 
under the circumstances, ia any manner, 
change the force or effect of her con- 
tract. One of the essential elements in a 
contract is the meeting of the minds of 
the contracting parties upon the matter 
which is the subject of the contract. In 
this contract Mrs. Chapman agreed with 
the payee of the note that she would be- 
come surety for her husband to the 
amount thereof, and this agreement was 
made in the state of Alabama. She did 
not agree that it should be negotiated in 
Illinois and made an Illinois contract. 
Her mind did not meet the intention of 
the payee upon that subject, and she 
cannot, therefore, be held to have agreed 
that it should become a contract of that 
state. She knew by the terms of the in- 
strument that it was payable at the plain- 
tiffs bank, but this did not advise her 
that it was intended to discount it there, 
or to constitute it acontract of that state. 
It appears from the evidence that the 
firm kept its accounts with, and made its 
deposits in, the plaintiff's bank, and she 
might well have assumed that it was made 
payable there for the convenience of the 
firm. 

We have had occasion to examine many 
cases bearing upon the question under 
consideration. It may not be profitable 
to here indulge in an extended discussion 
of the authorities, for we have found none 
that are exactly in point. We shall there- 
fore extract from them some general 
principles which appear to be settled be- 
yond controversy, and apply them to the 
question under consideration, 

(1) All matters bearing upon the exe- 
cution, the interpretation, and the valid- 
ity of contracts, including the capacity of 
the parties to contract thereto, are de- 
termined by the law of the place where 
the contract is made. 


(2) All matters connected with its per- 
formance, including presentation, notice, 
demand, etc.. are regulated by the law of 
the place where the contract, by its terms 
is to be performed. 

(3) All matters respecting the remedy . 
to be pursued, including the bringing of 
suits and the service of process, depend 
upon the law of the place where the ac- 
tion is brought. 

In the case of Scudder v. Bank, g1 U. 
S. 406, a bill of exchange was drawn by 
a party in Chicago upon a firm in St. 
Louis, and verbally accepted by a mem- 
ber of the St. Louis firm, then present in 
Chicago. Under the law of Missouri, ac- 
ceptances were required to be in writing, 
but under the law of Illinois, a parol ac- 
ceptance was valid. The bill of exchange, 
as we have seen, was drawn in Chicago, 
Ill., and therefore all matters pertaining 
to its execution, interpretation, and valid- 
ity had to be determined by the laws of 
that state. It was made payable in St. 
Louis, Mo., and ordinarily the laws of 
that state would control with reference 
to acceptance and performance; but a 
member of the firm in that state was pres- 
ent in Chicago, and he there accepted the 
bill of exchange without waiting for it to 
be sent on to St. Louis, to his firm in that 
city. It was therefore held to be an II- 
linois acceptance. 

In the case of Voigt v. Brown, 42 Hun, 
394, the husband and wife resided in the 
state of New York. The wife here au- 
thorized her husband to sign her name to 
an accommodation note. He then went 
into Connecticut, and there executed a 
note payable to the order of the firm of 
which he was a partner, and signed her 
name thereto. He then took the note to 
New York and had it discounted by the 
plaintiffs, and received the money. Un- 
der the laws of Connecticut, a married 
woman could not contract, except for the 
benefit of herself, her family, or her sep- 








arate or joint estate, Under the laws of 
New York her contract was valid. It was 
held to be a New York contract. The 
learned appellate division cite this case 
as supporting their contention, but to our 
minds it widely differs from that which 
we have under consideration. In that 
case the wife, as we have seen, resided in 
this state and remained in this state. The 
authority of her husband to sign her name 
to the note was given here. When he, 
therefore, as her agent, drew the note and 
signed her name thereto, he acted upon 
authority derived in this state, and the 
paper became of the same force and ef- 
fect as if the wife had actually signed it 
here. It was taken to the city of New 
York and there negotiated. We _ thus 
have it drawn as a New York contract, 
and negotiated as a New York contract, 
and it evidently was so understood by the 
parties. 

In the case of Milliken v. Pratt, 125 
Mass. 374, a wife guarantied the payment 
by her husband of $500 to one Pratt of 
Portland, Me. The guaranty was in 
writing,and was dated at Portland, Jan- 
uary 29, 1870. She, however, actually 
signed the paper in Massachusetts, but 
she sent it to Pratt at Portland, and 
caused it to be delivered to him there. 
Acting upon it, he delivered goods to her 
husband which he then purchased. The 
guaranty was valid under the laws of 
Maine, but void under the laws of Massa- 
chusetts. It was held that the contract 
was governed by the laws of Maine. In 
this case it will be observed that the guar- 
anty not only purports to have been exe- 
cuted in Maine, but that the wife caused 
the instrument to be sent to Maine, and 
there delivered to the plaintiff. She there- 
fore knew and understood that the con- 
tract was to have its inception there, and 
consequently must have intended it to be 
controlled by the laws of that state. 

In line with this is the recent case of 
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Grand v. Livingston, 4 App. Div. 589, af- 
firmed in this court (158 N. Y. 688), in 
which it was expressly held that the con- 
tract must be construed and determined 
under the law of the state where it was 
executed, unless it could fairly be said 
that the parties at the time of its execu- 
tion clearly manifested an intention that 
it should be governed by the laws of an- 
other state. Applying these principles 
to the questicn under consideration, it 
seems clear that the capacity of Mrs. 
Chapman to contract must be determined 
‘by the law of the state where the con- 
tract was executed, unless it can fairly be 
said that she, at the time of the execution 
of the instrument, clearly understood and 
intended that it should be governed by 
the laws of anotherstate. Such an inten- 
tion or understanding is not manifest in 
this case. Instead thereof, it is found 
that she did not know where the paper 
was to be discounted. 

The judgment should be reversed, and 
a new trial granted, with costs to abide 
the event, : 


Vann, J. (dissenting). While Mrs. 
Chapman signed her name in Alabama, 
she promised to pay in Illinois. If there 
is doubt as to the state where the con- 
tract was made, there is none as to the 
state where it was to be performed. Al- 
though in fact a surety for her busband’s 
firm, there is nothing on the face of the 
note to show it; for she contracted as a 
maker, and her promise is absolute in 
form. Uniting with that firm and others 
as joint makers, she promised to pay 
the sum in question to the order of E. P. 
Reynolds, Jr., at the Union National 
Bank, Chicago, Ill.” The payee was a 
member of her husband’s firm, and she 
knew it when she signed the note. She 
also knew that it was an accommodation 
note, made to raise money for the use of 
the firm, and that, until negotiated, it 


We 
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was without binding force upon any one. 
After signing it, she intrusted it to the 
payee, knowing that, in behalf or the firm, 
he intended to negotiate it somewhere, 
and that he was at liberty to negotiate it 
anywhere. When the payee thus received 
the note signed by her, she had made no 
contract, for the paper had no inception as 
yet. The contract of a surety rests upon 
the contract of the principal, and until 
the latter becomes operative the former is 
not binding. The promise of the surety 
has nothing to act upon until the promise 
of the principal is in force as an effective 
When the firm negotiated the 
paper in Illinois, as they had a right to do, 
by selling it to a bona fide purchaser for 
value, that which theretofore had been 
merely a note in form first became a note 
in fact. 


contract. 


It then became a contract, and 
for the first time acquired the quality of 
paper. Until then the law 
did not recognize Mrs. Chapman as a 


surety. 


commercial 


She had made no enforceable con- 
tract, but merely an inchoate promise, 
which was without legal life until what 
was done in Aiabama with implied au- 
thority to complete it elsewhere ripened 
into a lawful obligation by what was done 
in Illinois, All that was done in Alabama 
did not make a contract, and therefore 
the contract was not made in that state. 

It was made in Illinois, because there 
was no contract either of principal or 
surety until the paper was used in that state 
That use of the note was necessarily 
within the contemplation of Mrs. Chap- 
man when she signed it and gave it to Mr. 
Reynolds, the payee, with her implied 
consent that he or his firm might nego 
tiate itanywhere, and hence withina state 
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where the law permits a wife to become 
surety for her husband. As the law pre- 
sumes a lawful, and not an unlawful, in 
tent, when possible, the presumption 
arises, in the absence of evidence upon 
the subject, that she intended the note 
should be used in a state where she could 
become such a surety. Hence she is 
presumed to have contracted, not with 
reference to the laws of Alabama, where 
her action would not be binding, but with 
reference to the laws of any jurisdiction 
where her promise would be lawful, pro- 
vided the paper should subsequently be 
used within such a jurisdiction, Other- 
wise she must have intended to aid in im- 
posing upon some one, which will not be 
presumed but must be proved. As the 
note was made payable in Illinois, was de- 
livered by Mrs. Chapman with leave to 
negotiate it anywhere, and it was actually 
negotiated and had its first inception in 
that state, the mere fact that it was writ 
ten in another state, where she had a 
temporary residence only, anc where she 
knew it could not be enforced, and hence 
could not be honestly used, did not make 
it a contract of that state, nor prevent it 
from becoming a contract of the state 
within which she promised to pay it. I 
think Illinois contract, and 
should be governed by the laws of that 
state. 


it was an 


For these reasons, I dissent from the 
conclusion reached by the majority of the 
court, and record my vote in favor of 
affirming the judgment appealed from. 

Parker, C. J., and Gray, O’Brien and 
Martin, JJ., concur with Haight, J. Bar- 
tlett, J. concurs with Vann, J. 

Judgment reversed, etc.. 
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REORGANIZATION COMMITTEE. 


Liability for wrongful acts—Use of plaintiff’s bonds not a tortious conversion 


The Industrial and General Trust, Limited, respondent, v. J. Kennedy Tod 


and James G. Leiper, appellants. 


Court of Appeals, New York. 


March 25, 1902. 


The cefendants, a committee appointed 
to reorganize the B. S.& T. R. R. Co., 
without first issuing a plan of reorganiza 
tion, purchased, on behalf of the bond- 
holders, the railroad at a sale held under 
foreclosure of the mortgage, paying for 
it in bonds deposited with the committee 
by the plaintiff and others. Held, that 
assuming that the reorganization agree- 
ment required the committee to issue a 
plan of reorganization before the sale of 
the railroad, nevertheless the act of the 
committee in using the plaintiff’s bonds, 
was not a tortious conversion. 

The members of the reorganization 
committee having very broad powers, 
cannot, while acting within the apparent 
scope of their authority under the reor- 
ganization agreement, become liable in 
tort, as for a conversion, because a detail 
of the agreement, however important, 
was omitted or disregarded. 

Even if the result of their act was to 
change the form of the property, there 
was no conversion in law, if there was no 
intention to deprive the owner of its pos- 
session or use or to acquire it for them- 
selves, and to derive some benefit from it. 


Appeal from a judgment from the su- 
preme Court, appellate division, second 
department, directed in favorof the plain- 
tiff upon a verdict. 

The plaintiff instituted this action to 
recover damages of the defendants forthe 
alleged conversion by them of 570 bonds 
of the Birmingham, Sheffield & Tennessee 
River Railway Company, a corporation 
of the state of Alabama. The plaintiff, 
an English corporation, had become the 
owner of the bonds, and, after that the 


trustee in the mortgage of the railway 
company securing the bonds, upon the 
company’s default, in 1893, had com- 
menced an action for its foreclosure and 
a reorganization agreement between bond. 
holders had been prepared, in 1895, its 
bonds were deposited with the Manhattan 
Trust Company, the depositary provided 
for in the agreement, by its agent in this 
country. He received upon that deposit 
a certificate, negotiable in form, which 
stated that the bonds were held by the 
trust company according to the terms of 
the reorganization agreement. This re- 
organization agreement recited the insol- 
vency of the railway company, the pend- 
ency of the foreclosure proceedings, the 
appointment of a receiver and the neces- 
sity for the bondholders to reorganize for 
the protection of their mutual interests. 
It provided, in its first article, that the 
bonds should be deposited with the Man- 
hattan Trust Company, “subject to the 
order and full control of the committee, 
to be used for any purposes under this 
agreement. The deposit of such bonds 
shall transfer to the committee the full 
legal and equitable title thereto for all the 
purposes of this agreement.” ‘The sec- 
ond article constituted the defendants a 
reorganization committee and in succeed- 
ing articles were set forth the powers olf 
the committee. The fourth article pro- 
vided, so far as material, that “the com- 
mittee is hereby expressly authorized 
and empowered, and it shall be its special 
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duty, to prepare and adopt a plan for 
the reorganization of the affairs of the 
railway company, with or without fore- 
When the committee shill have 
adopted sucha plan, a copy thereof shall 
be lodged with the Manhattan Trust 
Notice shall thereupon be 
given to the holders of the trust certifi- 
cates issued hereunder, and such plan 
shall become binding upon all of the said 
holders who do not withdraw herefrom 
(in the manner hereafter provided), un- 
less the holders of a majority in interest 
of the said certificate shall, within twenty 
days after such notice, file with the Man- 
hattan Trust Company their written dis- 
sent from the plan.” The fifth article 
provided, so far as material, that ‘‘any 
holder of atrust certificate issued hereun- 
der, may, at any time within thirty days 
after the mailing to him of notice of the 
filing of a plan of reorganization, as here- 
provided, withdraw from this 
agreement and recover back the bond or 
bonds, deposited by him, upon payment 
of his rata share of the expenses 
theretofore incurred by the committee”’&c. 
The sixth article provided that the com- 
mittee, for the purpose of effecting a re- 
organization of the affairs of the railroad 
company, was authorized to take such 
steps as it might deem advisable for the 
formation of a new corporation and for 
transferring to the new corporation all 
the assets of the railway company, and it 
was authorized to “use the deposited 
bonds for the purpose of paying for any 
assets or franchises purchased.” The 
eleventh article provided, so far as ma- 
terial, 


ciosure, 


Company 


inbefore 


pro 


that ‘‘the committee may supply 
any defects or omissions which it may 
deem necessary to be supplied to enable 
it to carry out the general purpose of 
this agreement. The committee is au- 
thorized to construe this agreement, and 
its construction shall be final.” The 
twelfth article provided that no member 
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of the committee shall be liable for “any- 
thing but his own wilful misconduct.” 

In July, 1895, following the execution 
by the bondholders of the reorganization 
agreement, a decree of sale was entered 
in the pending foreclosure suit, and on 
September 16, 1895, a sale of the railroad 
franchises and properties was had, at 
which they were bid in by the committee 
at the price of $500,000, which sum the 
decree had fixed as the lowest bid to be 
received. In October, a decree of confirm- 
ation of the sale was made. In November 
the Northern Alabama Railroad Co.was in- 
corporated to operate upon the same lines 
as the former company, and a deed was 
made by the commissioner of sale to the 
new railway company of all the property 
and franchises of the former Birmingham, 
Sheffield & Tennessee River Railway Co, 
Thereafter the bonds deposited under 
the reorganization agreement were pro- 
duced before the commissioner of sale, 
who stamped upon each bond, as follows: 
‘‘New York, 29th November, 1895. $1309. 
76 paid on this bond as part of the pro- 


ceeds of the sale under foreclosure. J. 
Fred. Johnson, Commissioner.” 


The Northern Alabama Railway Com- 
pany issued certain mortgage bonds, 
which, with its capital stock, were held 
by, or for, the reorganization committee. 
It further appeared in evidence thai in 
July, 1895, before the foreclosure sale, the 
plaintiff's agent was advised, in a letter 
from the chairman of the committee, that 
the mortgaged property was advertised 
for sale on September 16 following; that 
no plan of reorganization had yet been 
adopted and that no date could be given 
upon which a plan would be issued. Sub- 
sequent to the sale there was some corre-— 
spondence between the plaintiff’s agent 
and the reorganization committee, upon 
the subject of the formulation of a plan 
of reorganization. The committee con- 
tinued to hold or to control all of the 
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bonds and stock of the new railway com- 
pany until the reorganization was com- 
pleted, in July, 1898, at which timea plan 
of reorganization was filed and notice 
thereof was given to all the holders of 
certificates under the reorganization agree- 
ment. In October, 1898, as a result of 
certain negotiations and of an agreement 
of the Southern Railway Company, that 
company offered to purchase all the bonds 
and stock of the new railway company at 
a price of 80 for the bonds, whick repre— 
sented much more than twice the sum 
payable upon the bonds at the price 
paid for the railroad property upon the 
judicial sale in foreclosure. The plaintiff's 
bonds remained with the Manhattan Trust 
Company, and the plaintiff or its agent 
holds the certificates representing them. 
The defendants hold the new properties, 
subject to the certificates of deposit. 
The trial judge, in submitting the case 
to the jury, held in his charge, as matter 
of law, that the acts of the defendants 
amounted to aconversion of the plaintiff’s 
bonds, and he charged, at the express re- 
quest of the plaintiff, to the effect that the 
failure of the defendants to prepare a 
plan of reorganization, prior to the sale in 
foreclosure, and their use of the plaintiff’s 
bonds in furtherance of the sale, without 
the plaintiff's consent, were wrongful 
acts, subjecting them to a liability to the 
plaintiff for the value of its bonds. At 
the plaintiff's request, he also charged 
that, if the defendants dealt with the 
bonds in a manner not authorized by the 
plaintiff or by the terms of the reorgani- 
zation agreement, they were liable as for 
a conversion, although there was no 
wrongful intent on their part. To the 
denial of a motion to dismiss the com- 
plaint on the ground that there was no 
conversion, and to the instructions to the 
jury, the defendants duly excepted. The 
jury returned a verdict for the plaintiffin 
an amount greatly in excess of the 
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amount to which the bonds would be e:- 
titled upon the basis of the sum bid fo: 
the railroad property at the foreclosur: 
sale, upon evidence showing the present 
value of the railway properties. The de- 
fendants’ exceptions were ordered to be 
heard, in the first instance, at the Appe 
late division, where the exceptions wer: 
overruled, the motion for a new trial was 
denied, and a judgment was directed in 
favor of the plaintiff upon the verdic' 
The defendants 
court. 


then appealed to this 


Gray, J. 
a recovery was had, upon the theory that 


The action was brought,and 


the defendants, by their acts, were guilty 
of such unauthorized interference, or in- 
termeddling, with the plaintiff’s property 
as to conversion. In the 
language of the plaintiff’s brief, it is con- 


tended that ‘‘the defendants, by proceeds 


constitute a 


ing to the sale of the railroad property 
without formulating a plan and under cir- 
cumstances which prevented the plaintiff 
from protecting itself by withdrawing its 
bonds, by using such bonds on the pur- 
chase, and by asserting absolute dominion 
over them, became guilty of such an un- 
warranted interference with the plaintifi’s 
property right as to constitute a conver- 
sion.” In my opinion there was no case 
made out of conversion. That there was 
a breach of the reorganization agreement 
in a disregard, or in a disobedience, of 
one of its provisions, might be assumed; 
but that there were present the elements 
to constitute a conversion, and to give 
rise to a remedy in tort, I do not believe. 
The relations between the plaintiff and 
the defendants rested in contract and 
were defined by the reorganization agree- 
ment. The lattér may be regarded as 
having acted in the capacity either of 
bailees or of agents (Carpenter v. Catlin, 
44 Barb. 75), and it matters not which, in 
my opinion, for the purposes of the case. 
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[f the acts complained of do not appear 
to have been wrongful, in the sense that 
they were unauthorized by, and inconsis- 
tent with, the reorganization agreement, 
then they constituted, at most, a breach 
of an obligation of that agreement. 

It is apparent that the reorganization 
agreement confers very broad powers up- 
on the reorganization committee in their 
management of the bondholders’ inter- 
est, and it exempts the members from any 
liability, except in the case of their willful 
misconduct. A deposit of bonds under 
the agreement was to transfer to the com- 
mittee the full legal and equitable title 
thereto for all the purposes of the agree- 
Che committee authorized 
to take such steps as it might deem ad- 


ment. was 
visable for the formation of a new corpor- 
ation, and for transferring to that new 
corporation all the assets of the old rail- 
way company, and the deposited bonds 
might be used for the purpose of paying 
for any assets or franchises purchased. So 


extensive was the authority of the com- 
mittee that it might supply any defect or 
omission deemed necessary to enable it 
to carry out the general purposes of the 


agreement, and its construction of the 
agreement was to be final. 

In what, actually, consists the tortious 
act of the defendants, which is deemed to 
give to the plaintiff a right to complain 
and to maintain this action? It is in the 
one fact of a failure to file a plan of re- 
organization, prior to the sale in fore- 
closure of the railroad. Concededly, had 
that been done, there could have been 
no complaint of unauthorized conduct. 
It is to be remembered, however, that 
proceedings to foreclose the mortgage 
made by the Birmingham, Sheffield & 
Tennessee River Railway Company had 
been instituted by the trustee in the 
mortgage and were pending at the time 
of the execution of the reorganization 
agreement. When, shortly thereafter, 
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a sale was ordered to be held, by the de- 
cree of the court, the reorganization 
committee was confronted with a situa- 
tion not of its own creating. The com- 
mittee was called upon to act for the pro- 
tection of the interests in its care, and if 
the members construed the agreement as 
conferring upon them the authority to 
use the deposited bonds for the purpose 
of purchasing the mortgaged property, 
how can it be said that their construction 
was unwarranted, or that they were not 
acting for, and in the interest of, the bond- 
holders, their principals, and in the line 
of duty, for the conservation of their in- 
terests? The sale to and the purchase by 
the reorganization committee had the re- 
sult of liquidating the value of the bonds 
and of merging them in the ownership of 
the property. he bondholders, through 
their committee, got possession of the 
mortgaged property, as it had been cons 
templated, and the committee was thereby 
enabled to reorganize the railroad under 
the authority given it. The formulation of 
a plan of reorganization might well be re- 
garded as for future consideration. As 
the price for the property was paid in the 
bonds, each holder of a certificate repre- 
senting the deposited bonds under the 
reorganization agreement became entitled 
to his proportionate share of the proper- 
ty purchased, which was evidenced by the 
act of the commissioner of sale in stamping 
each bond with the amount it represented 
of the sum paid for the property. The 
plaintiff’s agent was chargeable with no- 
tice of the sale by the public advertise- 
ment, as by the letter of the chairman of 
the committee, and it seems to me clear 
that it was the duty of the committee to 
treat the plaintiff’s bonds alike with other 
deposited bonds and to use them in ac- 
quiring the title to the mortgaged prop- 
erty. 

Disregarding what I consider to be an 
erroneous and misleading assumption of 
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fact in the plaintiff's contention, namely, 
that the defendants proceeded to a sale 
of the railroad property, and assuming 
that, by the terms of the reorganization 
agreement, it was implied that they were 
bound to formulate a plan for reorganiza- 
tion before the sale in foreclosure, and 
that in failing to do so they violated the 
reorganization agreement, where was the 
element of a conversion? Conversion at 
law is defined to be “an unauthorized as- 
sumption and exercise of the right of own- 
ership over goods, or personal chattels, 
belonging to another, to the alteration of 
their condition, or the exclusion of the 
owner's rights.” (Bouvier’s Law Dict.) 
A wrongful intention is not an essential 
element of the conversion, and it is suffi- 
cient if it appears that the owner bas been 
deprived of his property by the defend- 
ant’s unauthorized act, in assuming do- 
minion and control. (Boyce v. Brockway, 
31 N.Y. 490.) If, in the present case, 
the defendants were shown to have altered 
the condition of the plaintiff’s property, 
without authority, they might be liable in 
conversion (see Laverty v. Snethen, 68 
N. Y. 522, 526; Comley v. Dazian, 114 
ib., 161, 165). The pivotal point is wheth- 
er the defendants exceeded their powers 
and committed a legal tort, or whether 
they committed a mere breach of their 
agreement, in the particular claimed. 
Their relation to the plaintiff rested in 
contract, and, as it was said in Walter v. 
Bennett (16 N. Y. 250), ‘‘whatever re- 
sponsibility attaches * * * is upon 
the contract, and the plaintiff cannot, by 
changing the form of his action, change 
the nature of the defendant’s obligation 
and convert that into a tort which the 
law deems to be a simple breach of an 


agreement.” The defendants did not 


part with the bonds in a way and for a 
purpose not within their authority; for 
with the assent of the plaintiff they held 
the legal and equitable title to the bonds, 
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for the purposes of the agreement, one « 
which was to use them in paying for a1 
assets or franchises purchased. It might 
be assumed that they exceeded their i 
structions in the order of their procedur: 
under the agreement, but that is nm 
enough (Sargeant v. Blunt, 16 Johns. at 
p. 76). There was no unlawful interfer- 
ence with the bonds, for what they did 
with them was within an apparent author- 
ity. There was no unauthorized assump 
tion of a dominion over them; for the 
agreement having vested them with the 
title thereto for all its purposes, it was 
within the scope of those purposes that a 
new corporation should be formed and 
that the deposited bonds should be used 
for the acquisition of any assets or fran- 
chises necessary to a reorganization of 
the railroad. The agreement imposed 
upon them certain obligations, but, at the 
same time, it relieved them of any liabil- 
ity except for that arising in willful mis- 
conduct. In short, they were given the 
right to deal generally with the property 
of the plaintiff in a scheme of reorganiza- 
tion of the railroad property, and while 
they might become liable, in contract, for 
the breach of some obligation, or for neg- 
ligence in the performance of a duty, 
they could not, while acting within the 
apparent scope of their authority, under 
the agreement, become liable in tort, as 
for a conversion, because a detail of the 
agreement, however important, was omit- 
ted or disregarded. Even if the result 
was to change the form of the property, 
there was no conversion at law; for there 
was no intention to deprive the owner of 
its possession or use, or to acquire it for 
themselves and to derive some benefit 
from it (see Addison on Torts, 501, 502). 
The mortgaged property was about to 
be sold under a decree in foreclosure; 
the plaintiff's agent was advised of the 
sale, and, with the bonds remaining with 
the depositary under the agreement, after 
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he sale, the committee, in using them as 
they did, was not, in my. opinion, guilty 
f any unauthorized interference. The 
situation was that the holders of the cer- 
ificates representing the deposited bonds 
were entitled to proportionate shares in 
the property and franchises purchased. 
The reorganization committee took the 
preliminary step of organizing a new cor- 
poration which should take over the fran- 
chises and assets of the old railway cor- 
held the new securities 
subject to the certificates of deposit. In 
this the committee performed its duty, as 
the members construed it to be, under 
the agreement, and if the filing of a plan 
of reorganization was deferred, 


poration, and 


or de 
layed, that did not terminate the agree- 
ment or annul the authority of the com- 
mittee, 

The distinction between this form of 
action and one upon contract, to enforce 
a liability fora breach of the agreement, 
as in an action on the case for miscon- 
duct, is apparent and material, for, in the 
latter form of action, the plaintiff would 
be obliged to prove that it had been 
damaged by the defendants’ acts; where- 
as, in the action for conversion, the recov- 
ery would be measured by the value of 
the bonds, irrespective of whether the 
plaintiff was actually damaged by the 
defendants’ act. That the plaintiff was 
not damaged by the failure to file a plan 
of reorganization prior to the foreclosure 
sale is evident enough. All the stock and 
bonds of the new corporation were held 
by the committte for the certificate hold- 
ers, after the reorganization of the rail- 


road property, and eventually, they were 
enabled, through the offer of the South- 


. 


ern Railway Company, to realize upon 
the basis of each bond, which the certifi- 
cates represented, the sum of $320, as 
against the sum of $139.76 from the pro- 
ceeds of the sale in foreclosure. 

A general and careful consideration of 
the case results in the conclusion that the 
defendants were acting within the gener- 
al scope of their authority under the re— 
organization agreement, and, therefore, 
were not guilty of the conversion charged. 
In the language of the appellants’ brief, 
“they received in behalf of the plaintiff 
part payment of an overdue security, as 
they were authorized to do. They sur- 
rendered the bonds (in part) which rep- 
resented the property and held the pro- 
perty thereafter in their own name, not 
only without any design to deprive the 
owner of his right in the property, but for 
the express purpose of maintaining those 
rights—the course pursued by them being 
not only the only practical way of protect- 
ing the plaintiff's rights, but being the 
course enjoined upon them by the contract 
of bailment.”’ 

For the reasons assigned I advise a re- 
versal of the judgment and that a new 
trial be ordered, with costs to abide the 
event, 


WERNER, J., also wrote for reversal on 
other grounds; O'Brien and Landon JJ. 
(Parker, Ch.J. and Haight, J, in the re- 
sult on the ground that the failure to 
make a plan and give notice thereof be- 
fore using the bonds to pay the purchase 
price was not a conversion, but a breach 
of contract),concur with Gray, J.; Cullen, 
J., concurs with Werner, J. 


Judgment reversed, &c. 
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APPLICATION OF PARTNER’S DEPOSIT TO FIRM’S DEBT. 


Individual deposit—-Bank’s right to apply in payment of debt of partnership 
of which individual depositor is a member. 


Owsley v. Bank of Cumberland, court of appeals of Kentucky, January 14, 1902 


Where a partnership is indebted to a 
bank, and one of the partners has a de 
posit in the bank to his individual credit, 
the bank has the right to appropriate his 
funds on deposit with it, not only to the 
payment of his individual indebtedness 
but to the payment of the partnership in- 
debtedness to the bank; and where the 
individual partner sues the bank for his 
deposit, the bank can plead by way of set 
off, the indebtedness of the firm of which 
he is a member. 


Appeal from circuit court, Cumberland 
county. 

Action by W. F. Owsley against the 
Bank of Cumberland to recover a deposit. 
Judgment for defendant and plaintiff ap- 


peals. Affirmed. 


BuRNHAM, J. This suit was instituted 
by appellant, W. F. Owsley, against the 
appellee, the Bank of Cumberland, to 
recover a balance of $3,975.0g—a deposit 
alleged to be due him from appellee. He 
says that he had on deposit with appellee 
to his individual credit on the third day 
of May, 1899, $10,254.97; that on that 
day appellee paid to him $6,279.88, leav- 
ing due to him a balance of $3,975 09, 
which it failed and refused to pay to him. 

The bank answered plaintiff’s petition 
in three separate paragraphs. In the first 
it admits that plaintiff had on deposit 
with it to his individual credit the amount 
claimed; but it alleges that on the 3d day 
of May, 1899, it paid to him upon de. 
mand, $6,279.88, and on the same day it 
paid to him $3,975.09—,being the full 
amount of his deposit,—and that he ac-— 
cepted the payments in satisfaction and 


settlemen: of the amount due him. In the 
second paragraph it alleges that appellant 
and his son, W. F. Owsley, Jr., were run- 
ning a large stock farm as partners under 
the firm name of W. F. Owsley & Son, 
and that the firm kept an account as de- 
positors with the bank; and that on the 
third day of May, 1899, the account of 
the firm with appellee was overdrawn to 
the amount of $3,975.09; and that on that 
day it transferred that amountof funds of 
appellant on deposit with it to his indi- 
vidual credit to the credit of the firm,and 
charged appellant’s account with the 
amount so appropriated, and had in this 
way settled the alleged balance due appe!- 
lant from it. In its third paragraph it 
pleads that in the event the court should 
be of the opinion that it had no right 
under the law, to transfer the $3,975.09 of 
appellant’s individual funds on deposit 
with it to the payment of the amount due 
by the firm of W. F. Owsley & Son, as 
set forth in the second paragraph, it then 
pleads the amount of the firm’s indebted- 
ness to it as a set-off against the demand 
sued for. 

Appellant filed a general demurrer to 
the entire answer, and to each paragraph 
thereof, which the court overruled; and 
appellant refusing to plead further, and 
electing to stand by his demurrer, the 
court rendered judgment dismissing his 
petition. The only question before the 
court on this appeal is the right of the 
bank to set off against the individual de- 
mand the debt due to it by a partner- 
ship. 




















itis a well-settled rule of pleading under 
the common law individual de- 
mand cannot be set-off against a joint de-- 
n nd, 


that an 


nor a joint demand against an 

lividual demand; and this rule pre- 
vailed in this state before the adoption of 
the Code of Practice, and still prevails in 
those states of the Union where common- 
law pleading still prevails. 

But this system of pleading has been 
long since abolished by the adoption of 
the Code of Practice. 26 of the 
Civil Code is as follows: 


Section 


‘Persons severally liable upon the same 
contract, and parties to bills of ex- 
change, to promissory notes _ placed 
upon the footing of bills of exchange, 
or to common orders and checks, the 
sureties on the same or separate instru- 
ments may all, or any of them or the rep 
resentatives of such as may have died be 
included in the same action at the plain- 
tiff’s option.” 


And section 27 of the Civil Code pro- 
vides: 


“If two or more persons be jointly 
bound by contract, an action thereon 
may be brought againstall or any of them 
at plaintiff’s option. If any of the persons 
so bound be dead, the action may be 
brought against all or any of the 
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survivors with the representatives of 
all or any of the decedents or against 
the latter or any of them. If all the 
persons so bound be dead the action 
may be brought against the represent- 
ative of all or any of them. An action 
or judgment against any one or more of 
several persons jointly bound shail not be 
a bar to proceedings against the others.”’ 
Under these provisions of the Code, 
appellee could have sued appellant alone 
for the overdraft due it by the firm of 
which he was a member, if it had so 
elected; and it necessarily follows that, 
when it was sued by him to recover an 
individual demand, it could plead by way 
of set-off to his demand the indebtedness 
of the firm of which he was a member. 
See Waits v. McClure, 73 Ken. 764, and 
Williams v. Rogers, 77 Ky. 776. It also 
had the right to appropriate his funds on 
deposit with it to the payment of any in- 
debtedness due to it by him, whether as 
an individual or as a member of a partner- 
ship. See Pursifull v. Banking Co., 97 
Ky. 154. We are of the opinion that 
each paragraph of appellee’s answer set 
out a good defense to plaintiff’s petition, 
and that the lower court properly over- 
ruled the demurrer. 
Judgment affirmed. 





In this case acheck, delivered on the 
1oth of May, was mailed by the bank in 
which the payee depysited it, direct to the 
which held the check, without 
paying it, until May 2ist, when it failed. 
The drawer received notice of non-pay- 
ment May 22d, and was then sued by the 
payee for the amount of the check. The 
court announces the following proposi- 
tions: 


drawee, 


1. A bank upon which a check is drawn 





MAILING CHECK DIRECT TO DRAWEE. 


Carson v. Fincher, supreme court of Michigan, March 18, 1goz. 







is not a suitable agent to which to send it 
for collection, and if the drawer had suffi- 
cient funds to his credit and the check 
would be paid if presented over the coun- 
ter in suitable time by a proper agent, the 
drawer is discharged, where it is sent to 
an improper agent and is not paid. 

2. But even though an improper agent 
has been selected; if the drawer had no 
funds, or the bank had no funds to pay, 
when presented in proper time, the draw- 
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er, if given timely notice, would continue 
liable. 

The court reverses a judgment for the 
plaintiff and sends the case back for a new 
trial, because the court erroneously in- 
structed the jury that under the evidence 
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they might find that the drawer commuit- 
ted a fraud on the payee by sending the 
check, and if they found such fraud, the 
drawer would be liable. The supreme 
court says there was no evidence in the 
case sufficient to warrant a finding that 
the drawer committed a fraud. 


FORGED CHECK. 


Forgery of Drawer’s Signature 





Payment by Drawee Bank—Negligence of Holder— 


Drawee’s Right of Recovery. 


Woods et al. v. Colony Bank, supreme court of Georgia, February 6, 1902 


The rule that a drawee is presumed to 
know his drawer’s signature, and hence 
cannot recover back money paid, through 
a mistake of fact, upon a bill to which 
the drawer’s signature was forged, is not 
available in favor of a holder who by his 
own negligence contributed to the success 
of the fraud practiced, and whcse con- 
duct had a tendency to mislead the drawee, 
who was himself free from fault. 

(Syllabus by the Court.) 

Error 


from court, Irwin 


county; D. M. Roberts, Judge. 


superior 


Action by Woods & Malone against the 
Colony Bank. Judgment for defendant, 
and plaintiffs bring error. Reserved. 


Lewis, J. Woods & Malone brought 
suit against the Colony Bank, making in 
their petition substantially the following 
allegations: 

On a named day a draft for $150, pay- 
able to A. W. Hodge or bearer, and pur- 
porting to have been drawn by Jacob 
Dorminy upon petitioners, was cashed by 
the defendant, and transferred to it by 
the person then having it in possession. 
At the time of cashing the draft the de- 
fendant was guilty of negligence, in fail— 
ing to require any identification of the 
person presenting it, and in failing to use 
any diligence to ascertain whether or not 
the signature of Jacob Dorminy was gen- 


uine. The defendant indorsed the draft, 
.and in due time it was presented to peti- 
tioners for payment. Petitioners, in the 
exercise of all due diligence, and believ- 
ing the paper to be genuine, paid it, and 
charged the amount to the account of 
Dorminy; the defendant receiving 
sum thus paid. 


the 
Subsequently the signa- 
ture of Jacob Dorminy was discovered to 
have been forged, whereupon petitioners 
credited Dorminy’s account with the 
amount with which it had been charged, 
and promptly notified the defendant that 
the paper was a forgery, and demanded 
the return of the money paid it by peti- 
tioners, which demand was refused. ‘The 
payment of the amount of the draft by 
petitioners was made under a mistake of 
fact as to the genuineness of the signa- 
ture of Jacob Dorminy, and petitioners 
were guilty of no negligence in the mat- 
ter. They sued to recover back from the 
defendant the money paid on the draft, 
with interest. 

Attached to the petition as an exhibit 
was acopy of the draft, on the back of 
which was the indorsement, “A. W. 
Hodge,” and the following indorsement 
by the defendant: ‘‘Pay to order of any 
bank or banker. The Colony Bank, 
Fitzgerald, Ga., Wm. R. Bowen, Cash- 
ier.” 








(he defendant demurred generally,and 


also demurred specially on the grounds 
that the petition did not allege what per- 
S transferred the alleged draft to the 
defendant; that the petition shows that, 
the plaintiffs have sustained any loss, 
was by their own neglect and careless- 
ess, it appearing that Dorminy was a 
tron of the plaintiffs and not of the de- 
fendant, and, if the plaintiffs paid out 
money to take up the draft without know- 
g the signature of their patron, they 
did so at their peril; that the defendant 
nothing to do with the draft, except 
to forward it for collection, and was con- 
S ently not liable to the plaintiffs if 
ey paid it under the belief that it was 
Q line, when it wasin fact a forgery; 
that the petition did not allege that 
; t defendant knew that Dorminy’s signa 
| e to the draft was a forgery. The 
, rt sustained the demurrer and dis 
issed the petition, whereupon the plain- 
) ; 
s excepted. 
5 ’ . ’ 
Those portions ot the daemurret 
: I liege th t the iNnK id 1 thing to 
Z vith the alleged forged paper, except 
t , te : 
rward it for collection, set up matter 
| } 
el ise, and not I aqaemurrer, and 
ave De¢€ ovel ¢ is ‘speaking “ 
- - 
~) I Kner Vv. beckne 104 Ga. 219. 
y : 
A It is arule of the mmon lew that 
I \ ( of i , “ ( < | 1) 
i C la ¢ Is pre 
to know his drawer’s signature, or 
S ; 
S S presumed to know lit better 
- stranger; and hence it was held 
e , 1 
if a drawee innocently pays a forged 
o one who has bought the paper bona 
de, he cannot recover back the money 
it . , : 
so paid upon discovery of the forgery. 
yf : 1: . : ¢ : Shs 
(he leading English case on this subject 
s Price v. Neal, 3 Burrows, 1354, which 
it . , ‘ “a 
has been cited approvingly and followed 
y , a aa 
. 'y many of the courts of this country 
y . . cn : 
See Bank of U.S. v. Bank of Georgia, 10 
* 





W heat. 


33; Bank of Commerce v. Union 
Bank, ; 


3 
3 Comst. 230; Goddard v. Bank, 4 
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Comst. 147; National 
Ninth Nat. Bank, 46 N. 
heimer v. Marshall, 2 Minn. 78 (Gil. 
Bank v. Boutell (Minn.) 62 N. W. 
Deposit Bank of Georgetown v. Second 
Nat. Bank of Lexington (Ky.) 13 S. W. 
Bank of Belmont v. First Nat. Bank 
58 Ohio St. 207: 


Park Bank v. 
¥. 793 


4a 


Bern- 
61); 


La 
eel 


3393 
of Barnesville, Stout v. 
Benoist, 39 Mo. 277; Bank of St. Albans 


v. Farmers’ & Mechanics’ Bank, 10 Vt. 


141; Commercial & Farmers’ Nat. Bank 
v. First Nat. Bank of Baltimore, 30 Md. 
11; First Nat. Bank of Marshalltown v. 
Marshalltown State Bank (lowa) N. 
W. 1045. 

Allen J., in the case of National Park 


}ank v. Ninth Nat, Bank, supra, asserts 
that “the rule extends as well to the case 


of a bill paid upon presentment as to one 


accepted and afterward paid,” and adds, 


‘*A rule so well established, and so firmly 
rooted and crounded in the jurisprudence 


of the country, ought not to be overruled 


or disregarded,” while the Missouri case 


of Stout v. Benoist, supra, lays down as 


the reason of the rule that ‘‘where per- 


SOnS 


} 


pound 


are equally innocent, and one is 


to know and act upon his knowl- 


edge, and the other has no of 


knowledge, it would be unjust to burden 


means 


the latter with a loss for the purpose of 
exonerating the former.” 

Some of the cases cited carry the rule 
to its farthest limit, and hold that under 
no circumstances |[except, of course, 


the bill 
ticipated in the fraud upon the drawee] 


where the purchaser of has par- 


will the drawee be allowed to recover 


back money paid under a mistake of fact 
upon a bill of exchange to which the 
name of the drawer has been forged. 

Chis doctrine, however, has been freely 
criticised by eminent authorities. See 2 
Morse, Banks, §$§ 463,464; 2 Daniel,Neg. 
1361. 


Inst. § Mr. Daniel says: “When 


the holder has received the bill after its 
acceptance, the acceptor stands towards 
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him as a warrantor of its genuineness, 
and, receiving the bill upon faith in the 
acceptor’s representation,there is obvious 
propriety in maintaining his right to hold 
the acceptor absolutely bound. Indeed, 
the acceptor, being the primary debtor, 
stands just as the maker of a genuine 
promissory note. But when the holder 
of an unaccepted bill presents it to the 
drawee for acceptance or payment, the 
very reverse of this rule would seem to 
apply; for the holder then represents, in 
effect, to the drawee, that he holds the 
bill of the drawer, and demands its ac- 
ceptance or payment as such. If he in. 
dorses it he warrants its genuineness, and 
his very assertion of ownership is a war- 
ranty of genuineness initself. Therefore, 
should the drawee pay it oraccept it upon 
such presentment, and afterward discover 
that it was forged, he should be permitted 
to recover the amount from the holder to 
whom he pays it,or as against him to dis- 
pute the binding force of his acceptance, 
provided he acts with due diligence.” 
The case of Canal Bank v. Bank of 
Albany, 1 Hill, 287, upon a state of facts 
quite similar to those set up in the petition 
in the present case, held that, although 
the holders were innocent of any intended 
wrong 


s? 


plaintiffs on an instrument to which they 


they had obtained money of the 


had no title, and were therefore bound to 
refund; and this though notice of the 
forgery was not given until more than 
two months after they had received the 
money. In view of the later New York 
cases cited supra, however, the case last 
cited would seem not to state the rule 
prevailing in that state. 

In the case of McKleroy v. Bank,14 La. 
Ann. 458, a forged draft was accepted by 
the plaintiffs after it had been paid by the 
holder, who was a bona fide and innocent 
purchaser of the instrument. It was paid 
by the drawees upon maturity, and the 
fact of the forgery discovered some weeks 
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later. They immediately notified the 
bank which had cashed the draft, and 
brought suit to recover the money paid 
by them. The courtruled: “The accept. 
ance of a bill of exchange admits the 
genuineness of the drawer's signature, and 
where an acceptor has paid to a bona fide 
holder of a forged draft or bill, having no 
notice of the forgery, he cannot recover 
back the money paid. But where a party 
becomes the holder of such a draft before 
it has been accepted, and when the loss 
had already attached it was accepted and 
paid, and the acceptors,immediately upon 
ascertaining the fact of the forgery, gave 
notice of this fact to the holders, held, 
that such acase is an exception to the 
general rule, and the acceptors are not 
estopped from proving the forgery and 
recovering the money they paid through 
error.” This, it may be observed, is a 
leading case in this country, and has been 
cited with approval by many of the best 
authorities. 

The rule that a drawee is presumed to 
know his drawer’s signature, or at least 
that he is presumed to know it better 
than a stranger, is founded on sound 
reason, and is predicated upon the fur- 
ther presum:tion that the drawer is a 
customer or business associate of the 
drawee, and that their business relations 
have been such as to insure such knowl- 
edge on the part of the drawee. But in 
determining the relative rights of a drawee 
who, under a mistake of fact, has paid, 
and a holder who has received such pay- 
ment upon, a draft to which the name of 
the drawer has been forged, it would seem 
to be only fair to consider the question 
of diligence or negligence of the parties 
in respect thereto. If the holder has 
been negligent in paying the forged paper, 
or has by his conduct, however innocent, 
misled or deceived the drawee to his dam- 
age, it would be unjust for him to be al- 
lowed to shield himself from the results 
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of his own carelessness by asserting that 
the drawee was bound in law to know his 
drawer’s signature. Of course, the 


drawee must, in order to recover back 
from the holder,show that he himself was 
free from fault. An examination of the 
case of Price v. Neal, supra, which is cited 
with confidence by counsel for the de- 
fendant in error, will show that the un- 
derlying principle of the decision was the 
negligence 
Mansfield 


of the drawee. Says Lord 
in that case: “The plaintiff 
lies by, for a considerable time after he 
has paid these bills, and then found out 
that they were forged, and the forger 
to be hanged. * * * What- 
ever neglect there was, was on his side. 
* * * It is a misfortune which has 


happened without the defendant’s fault 
orneglect. * * * 


comes 


If there was fault 
or neglect in any one, it certainly was in 
the plaintiff, and not in the defendant.” 
It will be observed that this statement 
of facts is very different from the one set 
up in the petition of the plaintiff in the 
present case. It will also be found upon 
examination that, in all of the well-con- 
sidered cases which hold that the drawee 
cannot recover back money paid upon a 
forged draft, there exists the same ele- 
ment of negligence upon the part of the 
crawee; he had not been diligent in noti- 
fying the holder when it was discovered. 
The case which to our minds most clearly 
states the true rule upon the subject un- 
der consideration is that of Bank v. Bangs, 
106 Mass. 441, which rules that: ‘‘The 
responsibility of the drawee who pays a 
forged check for the genuineness of the 
drawer’s signature is absolute only in 
favor of one who has not by his own fault 
or negligence contributed to the success 
of the fraud or to mislead the drawee; 
and if the payee took the check drawn 
payable to his order, from a stranger or 
other third person, without inquiry, al- 
though in good faith and for value, and 
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gave it currency and credit by indorsing 
it before receiving payment of it, the 
drawee may recover back the money 
paid.” 

The court in that case cites the case of 
Price v. Neal, supra, and recognizes the 
presumption that the drawee is presumed 
to be familiar with the signature of his 
drawer, as giving rise to a responsibility 
on the part of the drawee which will or- 
dinarily prevent him from recovering 
back money paid upon a forged check or 
draft on the ground of mistake of fact. 
It adds, however: “But this responsibil- 
ity, based upon presumption alone, is de- 
cisive only when the party receiving the 
money has in no way contributed to the 
success of the fraud, or to the mistake of 
fact under which the payment was made.” 
This language seems to us to state clearly 
the true law upon the subject, and to be 
peculiarly applicable to the case at bar. 

Tested by what has been said, the peti- 
tion in the record before us measures fully 
up to the requirements of law. Accord- 
ing to it, the defendant bank was grossly 
negligent in paying out money to a man 
of whom it knew nothing, upon a paper 
as tu the genuineness of which it knew 
nothing, and in failing to take any pre- 
cautionary measures to obtain information 
in regard to either. Its cashier then in- 
dorsed the draft and sent it forward for 
collection. Whether this be considered 
as an indorsement transferring title to 
the paper and warranting its genuineness, 
or merely as an indorsement for collec- 
tion, it was such an act as was likely to 
throw the plaintiffs off their guard, and 
mislead them, on account of the channels 
through which it came, into the belief 
that the paper was what it purported to 
be. 2 Daniel, Neg. Inst. § 1361. And it 
is to be observed that, if the allegations 
of the petition be true, the plaintiffs have 
done nothing to change the status of the 
defendant to its injury and a recovery by 
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them would not in any way affect the po- 
sition of the bank. The attached 
when the bank cashed the forged draft. 


loss 


If that loss was due to the negligence of 
the bank, it should fall upon its shoulders, 
and not upon those who have acted inno- 
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At 
rate, the petition set out a good cau 
action, and the question of neglig 


cently and without negligence. 


should have been submitted to a jury 
Judg nent reversed. All the just 


concurring 


— 


DISCOUNT. 


Partnership Paper- 


Warren Deposit Bank v. Younglove, 


20, 

J. I. and J. E. were partners. J. I. 
signed his own and the firm’s name to a 
note,which was discounted at the Warren 
Deposit Bank. J. I. bank 
sued ¥. E. on the note. latter 
claimed the note without 
his knowledge or consent, and that it was 
not on account of the 

Held: 
note 1s not ¢ om p¢e lled to exercise care 
learn whether are equi 
thereto. If the face of the note 
infirmity, or if I 


the 
he 


executed 


died and 
was 


firm’s business. 
\ bank discounting a negotiable 
to 


there juities or de- 
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discloses an the bank hz 


knowledge of 


is 
ts as would, in law, 
it 


be beyond 


such fac 

is affected 
the 

exe 
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gh it m 
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cute 
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lt . 
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ay 
1ership’s business to 
notes as surety, the 

the tirm ig 
to ind 
where 


name, 


the I 
ing | 
the 

has no other notice or k 


ast, is not sufficient 
firm the 


— hat 
iowledge tnat 


is surety, and 
firm name was signed as surety, instead 
of joint pal, it 
cover, 


princi is entitled to re- 
A] 
county. 
Action by the 


ypeal from circuit court, Warret 


Warren Deposit Bank 
against J. E. Younglove on a promissory 
for 


Reversed. 


note. Judgment defendant, and 


plaintiff appeals. 


and J 


O’ReEar, J. J. I. E. Younglove 
were partners engaged in the sale of 
drugs at Bowling Green, Ky., and the 


firm name and style was J. I. Younglove 


court 


Notice of Infirmity. 


of appeals of Kentucky 


1902, 


& Brother,” 


day note for $1,000 was executed 


On December 9g, 18 


to Robert Underwood, and nego 
bank. It 


Younglove. J. I Youngiove 


appellant was signed: 


Xx 


negotiates 


er.” [his note 


to t 


and for value. 


was 
bank befor 
|. [. Young 


died, and, his estate having pro 


and discounted he 


maturity, 
solvent,the bank brought this suit 
}. &. 
the 


the other met 


the 


Younglove, 
balance O 
as the 
the debt of 


firm, to recover 


note The defense w it the 


sued on was not the 


that it did not owe Underwood anyt 


and did not receive from him any 


for the executi 


1 by J. 


sideration 


that it was executed 


on account of his individual affair 


out the knowledge or consent of 


member of the firm, and 


on account or scope 


or the 


firm’s business; that the name 


was signed to the note as surety ol 

An issue being joined, a trial result 

a verdict and ju 
The 


are presented by this appeal: 


lgment for appellee 
following questions of evidence 
In the 
of 


course his testimony appellee J. E 


Younglove said: 


“It is my opinion that he (meaning his 
brother, J. I. Younglove) borrowed the 4% 
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y to make a payment on some land 
1 he bought about that time, because 
ade a cash payment on the land, and 
ad no money on hand out of which 
uld have made the payment.”’ 


The 
statements 


is evidence was objected to. 


ion of the witness and 


ing upon it were not relevant, nor 
this witness competent to testify to 


facts stated, even had they been 


1 as matters of knowledge, instead of 
opinion, and should have been exclud- 
further testified: 


The same witness 


“My brother agreed to pay for the land 

33,950. He paid apart of this,but at the 

of his death all of it had not been paid. 

nk a mortgage was given for a part 
the money given for the land.” 

\ll of the foregoing was incompetent. 

s witness was not competent totestify 

himself as to anything done or omitted 

ve done by the decedent, nor was his 

ion that a mortgage had been given 


part of the money relevant matter in 


lence, 
\t the close of the evidence the court 
nstructed the jury that they should find 
ippellant unless they believed from 
evidence that plaintiff, when accept- 
and discounting the note, knew that 
for the 
benefit of the firm, but for the individual 
use of J 


its preceeds were not to be used 
I, Younglove, “or that the cir- 
cumstances connected with the discount- 
ing of said note, if any are shown by the 
that plaintiff 
could, by the exercise of ordinary care, 
have learned thereby that the discount- 
ing of said note was for the benefit of J. 


evidence, were such the 


and 
the 


I. Younglove alone.” The second 


third embodied 
same idea as that quoted above. 

lhe court is of opinion that these in- 
structions were erroneous. 


titled to discount 


instructions given 


Those en- 
negotiable notes, so 
that they may be placed upon the footing 
of foreign bills of exchange, are not com- 
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pelled to exercise care to learn whether 
there are equitiesor defensesthereto. If 
the note or bill discloses by any matter 
upon its face any infirmity or defense to 
it, of course any purchaser will be affected 
with notice thereof. Or, if such pur- 
chaser has actual knowledge of such facts 
with reference to the paper as would in 
the defense 
thereto, he will be affected by it. But 


we are of opinion that, although it may 


law constitute notice of 


be beyond the scope of a partnership 


business to execute notes as surety, yet 
the mere signing of such a note, the sig— 
nature of the firm being last upon it, is 
not sufficient of itself to indicate that the 
last signature is that of asurety. Sylver- 
stein v. Atkinson, 45 Miss. 81. 

The positions of the names signed toa 
not relation to 


note do constitute their 


the debt. In fact, the one signing first, 
and whose name may first appear, may 
by the surety, while the one whose name 
appears last may be the principal. From 
the necessity of the case, one name must 
appear first and others follow it. This is 
so whether the case be that of principal 
and surety or joint principals. Therefore 
the mere position of signatures to the 
indicate that either is a 
surety in point of fact. 


note will not 

The note appears to be a joint obliga- 
tion. Nothing is said about either of the 
makers being a surety. No presumption 
can be indulged as to whether either is 
surety or both principals, Therefore, if 
there is nothing else in the case indicat- 
ing the relation of the makers to the note 
at the time of its discounting by the 
bank, and the bank had no other notice 
or knowledge of the fact that the firm 
name was signed as surety instead of joint 
principal,a peremptory instruction should 
have gone directing a verdict for the 
plaintiff. Story, Bills, §§ 78, 188; Le 
Roy v. Johnson, 2 Pet. 196; Bank v, 
Brooking, 2 Litt. 45; Woolfolk v. Bank, 











to Bush, 515; Montgomery v. 
Ky. Law Rep. 445,—seem to sustain the 
conclusion at which we have arrived. 


The judgment is reversed, and cause 


Bank, 16 
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remanded for a new trial not inconsistent 
with this opinion. 

Guffy, C. J,, dissents. 
sitting. 


Paynter, J., not 


NEGLIGENCE OF TRUST COMPANY ADMINISTRATOR BY DEPOSI’! 
IN UNSAFE BANK. 


Germania Safety-Vault & Trust Company v. Driskell, court of appeals 
of Kentucky, February 6, 1902. 


In this case the court of appeals af- 
irmsa judgment against the trust com- 
pany for loss resulting from its negligence 
as administrator of the estate of William 
Driskell, deceased. The trust company 
deposited the cash belonging to the estate 
in the German National Bank, the bank 
and trust company having the same pres- 
ident and three directors in common. 
The bank failed and paid 60 cents on the 
dollar. The president of the trust com- 
pany, and of the bank, knew that the es- 
tate’s funds were deposited in the bank 
and that the bank was unsafe. It was 
not shown what actual knowledge of the 
bank’s condition was possessed by the 
three common directors, 

In holding the trust company liable to 
the estate for the balance of the deposit 
lost through the bank’s failure, the court 
decide the following propositions: 

1. Under the circumstances, to deposit 


the estate’s funds in such a bank was neg- 
ligence on the part of the administrator 
and it should answer to the persons dam- 
aged for the resulting loss. 

2. Under certain circumstances, the 
proposition would apply that the president 
of the bank was in an attitude hostile to 
the trust company, and his knowledge of 
the bank’s condition was not imputable to 
the trust company, and was not its know- 
ledge of the bank’s condition. But the 
reasons and authorities for this proposi- 
tion are not 
hand. 

3. The fact that the bank had the gen- 
eral reputation of solvency and that the 
clerk of the trust company, who had im- 
mediate charge of these deposits, acted in 
good faith and without guilty knowledge 
in making them, does not excuse the trust 


pertinent to the case at 


company where the superior and control- 
ling officials have such knowledge. 


SPECIAL PLEDGE FOR PARTICULAR DEBT. 


First National Bank v. Germania Safety—Vault & Trust Co., court of appeals of 
Kentucky, February 19, 1902. 


In this case, the Masonic Savings Bank 
owed the First National Bank $29,586.59, 
partly secured by collateral, and after- 
wards the president of the savings bank 
obtained for it from the First National, a 
further loan of $3,000, upon pledge of 
certain bridge bonds owned by him. Both 


the savings bank and its president having 
assigned, this action was by the assignee 
of the president against the First National 
Bank to recover the difference between 
the amount of the $3,000 and the value of 
the bridge bonds which had been sold by 
the pledgee and were of the value of $6,- 


om i etete 


nA. sp, oo 








C The bank insisted that while the 
bonds -were pledged to pay the $3,000, 
they were not pledged to pay that debt 
only, and the law appropriated their pro- 
ceeds tothe payment of the balance due 
it by the Masonic Savings Bank. Theas- 
that the bonds were 
pledged to pay the $3,000 debt only. 
Chis disputed question of fact was found 


signee contended 


CHECKS AS ASSIGNMENTS 


Following is the dissenting opinion of 
the chief justice of the court of appeals 
of Kentucky, concurred in by two other 
justices, to the decision of the majority 
in the case of Wieand’s Administrator v. 
State National Bank of Maysville. The 
majority decision was reported in full in 
the February number of the Journal, to- 
gether with an article reviewing all the 
decisions in Kentucky upon the subject 
and showing the judicial development of 
the law. 


PayNTER, C. J. In the disposition of 


the court should have followed 


this case 
the rule, and the deductions which neces- 
sarily followed it, enunciated in Lester v. 
Given, 8 Bush, 


s°* 


3575 reaffirmed in 
Weinstock v. Bellwood,12 Bush, 139. In 


and 


those cases the court held that a check is 
an absolute appropriation of so much 
money in the hands of the banker to the 


} 
} 


holder, to remain there until called for, 


and cannot, after notice, be withdrawn 


by the drawer. As between the drawer 
and holder of the check, the appropriation 
s absolute; but the will not allow 
the bank to suffer, before notice that the 


check has been withdrawn, by 


law 


the mis- 
conduct and the wrong of the drawer in 


LEGAL DECISIONS, 


OF 


‘89 


in favor of the assignee’s contention— 
that the bonds were a special pledge for 
a particular debt. 

The court, following Bank v. Bangs, 84 
Ky., 139, holds the law to be that when 
a pledge is specific to secure a particular 
debt, the pledgee’s lien only applies to 
the debt intended to be secured by it; 
and judgment is given for the balance 
claimed against the bank. 


DEPOSIT IN KENTUCKY. 

beating the holder of the check to the 
bank. If there is an absolute appropria- 
tion of the money to the holder of the 
check, it logically follows that the drawer 
of it cannot deprive the holder of his 
right to the fund by notifying the bank 
not to pay the check. When the holder’s 
right to the fund has attached, it is only 
by his consent that the drawer can again 
be re-invested with any right to the fund. 
This being true, when the drawer dies, it 
being necessary to have the consent of 
the holder of the check to re-invest the 
drawer with an interest in the fund, his 
(drawer’s) death cannot re-invest his es- 
tate with a right to the fund, which in 
life he had voluntarily appropriated to 
another. The fact there were not funds 
enough in bank to pay the entire amount 
of the check did not deprive the holder 
of the right to have paid to him the as- 
sessment actually in bank. ‘This court 
heretofore has followed the doctrine of 
Daniel on Negotiable Instruments, and 
I am of the opinion that it is the correct 


one. 


Hobson and Burnam, JJ., concurring. 
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War Revenue Official Decisions 


TAX ON BANK NOTES—UNITED STATES 


SUPREME COURT 


(493) 


Bank of Iron Gate v. 
executrix of James D. Brady, de- 
ceased.—Suit for damages originally 
brought against Collector Brady.—Case 
remanded to the circuit court, with in- 
structions to set aside judgment, and 
enter one abating the action by reason 
of the death of the defendant, beingan 
action of tort. 


DECISION, 


Maggie A. Brady, 


TREASURY DEPARTMENT, } 
Office of 
CoMMISSIONER OF INTERNAI 


REVENUE, \ 


WASHINGTON, D. C., March 29, 1902 


Sir: Referring to the case of the Bank 


of Iron Gate v. James D. Brady, collect- 


or, second district of Virginia, recently 
decided by the Supreme Court, it appears 
that this bank refused to pay atax of to 
per cent. upon notes issued by it as cur- 
rency and paid out as such. 
Collector Brady distrained the 


the bank to 


upon 


property of collect the tax, 
and the bank paid under protest and sued 
the collector in the United States circuit 
court for malicious injury, for $6,000 
damages. 

The circuit court held that the defend- 
ant committed no trespass, and that the 
act of Congress imposing the tax above 
mentioned was not repugnant to the Con- 
the 


had 


The case was carried to 
After the case 
reached that court the defendant, James 
D. Brady, died, and an application was 
made to revive in the name of his personal 
representative. The case was deci ied on 
the 24th instant, and it was ordered that 
the case be remanded to the circuit court 
with instructions to set aside its judgment, 


stitution. 


Supreme Court. 


and enter one abating the action 
the defend: 
he amount of tax involved was $70. 

Mr. 


opinion of the court, said: 


reason of the death of 


Justice Brewer, in delivering 


The case stands thus: If this is to 
treated as an action of assumpsit, tl 
the amount in controversy is not suffi 
to give the circuit court jurisdiction; if 
an action of tort, then it did not sur\ 
But a party can not unite the two, avail 
himself of the large amount claimed 
atcount of a tort in order to vest | 
isdiction in the circuit court, and th 
the death of the alleged wrongdoer pre 
vent an abatement of the action, whicl 
would necessarily take place if the a 
was Only for a tort, by reason of an aver- 
ment of facts from which a contract 
pay a small sum, one below the juris 
tion of the court, might be impl 
In other words, he can not call 
tort to acquire jurisdiction, and 
tract to prevent abatement. ‘The plai 
tiff elected to go into court on al 
action sounding in tort. It could not 
get in in any other way. It must abide 
by its election and can not be permitted 
to transform its action thereafter into 
one of contract. Abatement must there 
fore follow. 

Respectfully, 
J. W. Yerkes, Com’t 

Mr. Edgar Allan, United States Attor- 
ney, Norfolk, Va. 


STAMP TAX—DELIVERIES OF STOCK 


(501.) 


Ruling that a memorandum used in deliv 
ery of stock as security for the future 
payment of money printed on an envel- 
ope, or any similar memorandum, re- 
quires a stamp, adhered to.—Request 
for reconsideration and reversal of de- 
cision of February 8, 1902 (T. D. 473), 
refused.— Secretary of the Treasury re- 
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uested to refer the question to the Ac- 


yrney-General for an opinion. 
Office of Com’r, etc., April 14, 1902. 


Sir: This office has received and con- 
ered your statement of facts and your 
gument, dated the 26th ultimo, upon 
1 you base request for a reconsidera- 
and reversal of my ruling made in 
ter to Revenue Agent Thompson, of 
te Pebruary 8, 1902, and published in 
EASURY Decisions of February 13, 1902. 
iJ 
$y that ruling it was held that a stated 
morandum placed on an envelope, or 
ny similar memorandum used in connec- 
with the delivery of stock as security 
the future payment of money, must be 
iped according to the provisions of 
\ of the 


1898, and March 2, 


War-revenue acts of 
1gol. 
* memorandum under consideration 


rds and figures as follows: 


LOAN 
to 
Joun SMITH 
from 
Ist NATIONAL BANK. 
Amount, $90,ooo—Int., 
Date— December 
SECURITIES 
W. U. Tel., 90 
Del. & Hud., 170. 


lL 
nN 


Chis memorandum appears on the ba 
of an envelope in which is placed the stock 
set out in the memorandum, the memor- 


andum being made in the office of the 


borrower, the stock of the borrower being 
placed within said envelope and the pack- 
age then delivered by the borrower to the 
bank, the lender; and the bank, upon re- 
ceipt of this stock and memorandum from 
the borrower, gives him credit upon the 
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books of the bank for the sum stated in 
the memorandum as the amount of the 
loan made. 

The section of the law which is the 
basis of the ruling complained of is as 
follows: 

* * # And on all sales, or agree- 
ments to sell, or memoranda of sales or 
deliveries or transfers of shares or certifi- 
cates of stock in any association, com- 
pany, or corporation, whether made upon 
or shown by the books of the association, 
company, or corporation, or by any as- 
signment in blank, or by any delivery, or 
by any paper or agreement Or memoran- 
dum or other evidence of transfer or sale 
whether entitling the holder in any man- 
ner to the benefit of such stock, or to 
secure the future payment of money or 
for the future transfer of any stock, on 
each hundred dollars of face value or 
fraction thereof, two cents. 


The question is whether the transaction 


as above set out is of such nature and 


character as entitles the Government un- 
der the section of the law just quoted to 
collect a tax of 2 cents on each $100 of 
face value or fraction thereof of the stock 
delivered. In the case under considera- 
tion there was an actual delivery of the 
stock by the borrower to the lender, and 
this delivery accompanied by the memor- 
andum quoted. It is frankly admitted 
that under the decisions and rulings here- 
tofore made construing this section of the 
law the tax has been affixed as against 
some memorandum of delivery or memo- 
randum of transfer however made, and 
yet it is believed that a proper analysis of 
the section will demonstrate that the tax 
accrues where there is a delivery of the 
stock either in an absolute sale or for the 
purpose of securing the future payment 
of money, though such delivery be unac- 
companied by any written agreement or 
memorandum; otherwise, why the words 
‘‘or by any delivery?” The section pro- 


vides that— 
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“ * * On all sales, or agreements 


to sell, or memoranda of sales or deliver- 
ies or transfers of shares or certificates of 
stock in any association, company, or cor- 
poration, whether made upon or shown 
by the books of the association, company, 
or corporation, or by any assignment in 
blank, or by any delivery, or by any 
paper or agreement or memorandum or 
other evidence of transfer or sale whether 
entitling the holder in any manner to the 
benefit of such stock, or to secure the 
future payment of money, or for the future 
transfer of any stock, on each hundred 
dollars of face value or fraction thereof, 
two cents. 


Would not a proper reading of this sec- 
tion show that where there was a sale 
consummated alone by the delivery of the 
certificates of stock, or where by any de- 
livery of these certificates the holder be- 
came entitled to the benefit of such stock 
to secure the future payment of money, 
then the tax accrued? ‘There seems to be 
certainly a tax affixed as againsta sale, 
then against an agreement to sell, then 
upon the memorandum of sale, or delivery 
or transfer of shares or certificates of 
stock; then the statute proceeds to show 
how these sales or agreements to sell may 
be evidenced, whether on the books of the 
company or by an assignment in blank, or 
even dy any delivery. It is the transaction 
that is being taxed, the transaction of sel- 
ling stock absolutely, or of making a con- 
ditional sale, or of giving a person a lien 
or claim to it to secure the future payment 
of money, or a claim to the future trans— 
fer of the stock. The quality, extent, or 
mode of transfer does not fix the amount 
of tax, but the tax is computed according 
to the amount of the shares of stock and 
their face value. 

Under the language of the statute, if A 
sold to B roo shares of stock the certifi- 
cate on its face made payable to bearer 
and the sale was consummated alone by 
the payment of the purchase price by B 
to A and the delivery of the certificate of 
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stock by A to B, would not this trans- 
action be subject to the tax because it is 
a sale consummated by delivery? If, on 
the contrary, simply a contract or agree- 
ment was drawn by A transferring the 
stock to B, and there was no actual <e- 
livery of it, then under the law this trans- 
action as evidenced by this agreement 
would be subject to the tax. It does not 
seem to be a strained construction of the 
language of the statute to hold that, if by 
any delivery of certificates of stock 
whereby the holder is entitled to the bene- 
fit of the stock or is entitled to secure 
through the stock the future payment of 
money, then this transaction is subject to 
the tax. If A desired to borrow $1,000 
from B and, upon the delivery of the 
money by B to A, A handed him certain 
certificatés of stock to hold as collateral 
security for the payment of the debt, cer- 
tainly this would be a delivery of the 
stock and the stock would be held by B 
as against the world to secure the repay-- 
ment of the $1,000 loaned and which A 
had agreed to pay in the future. But we 
are not forced to this construction in this 
case. There was a memorandum made a 
part of the transaction and which memo- 
randum shows that the holder cf the stock 
holds it to secure the future payment of 
money. ‘The bank has possession of the 
stock and has possession of the memo 
randum,and both stock and memorandum 
delivered by the lender to the borrower 
with a statement as to the amount of the 
debt, the rate of interest, and the securi 
ties delivered. 

You point to the fact that, prior to the 
passage of the war-revenue act of 1898, 
loans were obtained by brokers from 
banks upon promissory notes “of the 
character commonly known as collateral 
notes,” but that when that act went into 
effect, in view of ‘the onerous tax” there- 
by imposed, resort was had toa method 
of borrowing money from the banks upon 











promissory note for a specific amount, 
anda pledge of collaterals enumerated 
therein, which should stand as collateral 
security, not only for the specific amount 
then borrowed, but for all other indebted- 
ness which might thereafter arise from 
the maker to the holder,” said note con- 
taining a provision enabling other and 
further securities to be added, and for the 
exchange of securities, and for the substi- 
tution of others; and that in an opinion 
of the then Attorney-General, dated Sep- 
tember 21, 1898 (which 
adopted by this Department in Treasury 
that this 
character of note was subject to tax asa 


opinion was 
decision 20193), it was held 


promissory note for a specific sum, and as 
a pledge of securities for the payment of 
that sum, ‘‘but that, in so far as it con- 
stituted a guarantee for unliquidated debts 
or liabilities to accrue in the future, * 
* * it was not taxable. 

It is true that this office acquiesced in 
this opinion of the then Attorney General, 


though the opinion was not in consonance 
with the views of this office as expressed by 
my predecessor in his letter to the hon- 
orable the Secretary of the Treasury, 
dated January 4, 1900. 

When that paragraph of Schedule A of 
the act of June 13, 1898, relating to 
mortgages or pledges (which was the sec- 
tion of the law held to apply to the trans- 
fer of stocks as security for the payment 
of loans), was repealed by the act of March 
2, 1901, the repeal taking effect July 1, 
Ig0l, the paragraph of Schedule A, above 
left 
Thereby a tax of 2 cents on each $100 of 
face value or fraction thereof 


quoted herein, was unrepealed. 
of certifi- 
cates of stock was imposed upon every 
transfer ‘‘by any delivery, or by any 
paper or agreement or memorandum or 
other evidence of transfer * * * 
whether entitling the holder in any man- 
ner to the benefit of such stock, or to se- 


cure the future payment of money.” It 


WAR REVENUE OFFICIAL DECISIONS. 


293 


remained, therefore, for this office to de- 
termine whether or not transfers of stock 
as collateral,accompanied by some paper, 
agreement,memorandum,or other evidence 
of transfer, were subject to tax under 
Schedule A, or whether the repeal of that 
portion of the statute taxing mortgages 
or pledges of personal property had done 
away with all taxation upon such trans- 
actions. 

When this question was first presented 
after July 1, 1901, this office held that the 
first clause of Schedule A, above quoted, 
was effective for the purpose of taxing 
shares of stock pledged to secure the fu- 
ture payment of meney upon what is 
known as a collateral stock note, and 
ruled, under date of October 4, 1go1, that 
a delivery of stock as collateral security 
for the future payment of money is sub- 
ject to tax at the rate of 2 cents for each 
$100 or fractional part thereof, where such 
delivery is accompanied by any paper or 
agreement or memorandum or other evi- 
dence of transfer, 
statute. 

You admit in your brief that the prin- 
ciple of this ruling was fully sustained by 
the opinion of Attorney-General Knox in 
what is commonly called the Girard Trust 


as required by the 


Company case,which opinion was delivered 
January 4, 1902. But you state, “though 
accepting absolutely the ruling of the 
Commisssioner relative to a collateral 
stock note, and the decision of the At-— 
torney- General in the Girard case,” that 
‘*there is a radical distinction between the 
present case and the instruments involved 
that 
both of these cases the pledge was created 


not by mere delivery of the security, but 


in the two former decisions;’’ ‘in 


by the express terms of an instrument in 
writing, signed by the maker of the pledge, 
and intended by him, and accepted by the 
other party, as itself constituting an 
effective instrument of pledge,”’ whereas 
this is “not so with the envelopes under 
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discussion ;” “that the indorsement is not, 
and is not intended to be, by either party 
—is not designed by the borrower—is 
not accepted by the lender—as a contract 
or an instrument of any force, effect, or 


vaiidity whatever;” that “it is signed by 


no one; it constitutes no obligation on 
the part of the borrower; it is altered or 
take 
place, by the lender who holds it;” that 


amended at will, as substitutions 
‘‘its sole purpose is to serve the conven- 
ience of the bank in identifying the par- 
ticular package held by it for account of 
a particular customer and in relation toa 
particular loan.” 

You, therefore, say ‘‘that this distinc- 
tion 


is radical and fundamental. For it 


is very clear that if the act refers in the 
first paragraph of Schedule A to hypothe- 
cations at all, the 


memorandum of sales 


or deliveries or transfers of shares re- 
ferred to, means an effective instrument, 
or at least an instrument designed to be 
effective as constituting a transfer.” 

I frankly admit that there is a distinc- 
tion between the present case and the in- 
struments involved in the two former de- 
cisions referred to; but in thosecases the 
instruments in question were, to serve 
the purposes of borrower and lender, far 
ampler and fuller in detail and scope than 
the law under consideration requires. 
The language of Schedule A is so broad 
as to include any form of written -memo- 
The 
require that it shall be signed by either 
the borrower or the lender,or that it must 


randum or transfer. law does not 


be intended or accepted, as constituting 
an effective instrument of pledge. 

A memorandum, ccording to 
definition, is an informal 


legal 
instrument re- 
cording some fact. Under legal decisions, 
memoranda of agreements not signed by 
either party are frequently admissible as 
evidence. This is especially so when used 
as evidence to corroborate other testimony 
touching acts, doings, and declarations of 
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the parties and the mode of transacting 
business. 

The memorandum under consideration 
is a full statement of the transaction be- 
tween the parties. It shows the amount 
of the loan, to whom the loan is made 
by whom it is made, the rate of interest 
the date of the loan, the securities trans. 
ferred as collateral,and the value of these 
securities. The law does not require the 
written instrument to be signed by the 
maker of the pledge or that it shall be in- 
tended by him, or accepted by the other 
party, as itself constituting an effective 
instrument of pledge. It simply says that 
any memoranda of deliveries or transfers, 
made by any paper or other evidence of 
transfer, entitling the holder in any man 
ner to the benefit of such stock,are taxed 
It matters not what the design of the par- 
ties to the transaction may be. It is not 
necessary, if this is such a memorandum 
as is referred to in Schedule A, that it 
should be designed by the holder or ac- 
cepted by the lender as a contract or an 
instrument of any force, effect, or validity 
whatever. 

I imagine, however, in case of suit 
brought by the bank against the borrower 
to recover the amount of the loan and to 
secure the payment of the loan through 
sale of the securities set out in the memo- 
randum, that if contest should be made 
by the borrower, this memorandum in the 
possession of the lender, delivered to him 
by the borrower, would be material evi- 
dence to sustain the contention of the 
lending bank. 

The evident object of the law-making 
power, in placing a tax upon 
named memoranda in Schedule 
not to require these memoranda to be of 
such a character as to give or preserve 
the legal rights of the parties involved, 
but was simply to provide something upon 
which a tax could be affixed and thereby 


revenue secured. The law-making power 


certain- 
A, was 
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yas not providing an instrument creating 
securing rights to individual parties, 

: basis of suit or evidence of high grade 
ase of litigation between the parties, 

i this is made perfectly evident when 
you look at section 2 of the schedule and 
read the statutory provision as to the bill, 
emorandum, or other evidence of sales 

or agreements to sell of products or mer- 
chandise, at any exchange or board of 
rade, for future delivery, Therethe law 
the 


is specific memorandum must 


the 


that 


show the 


date of transaction, the 
ime of the seller, the amount of the sale, 
d the matter or thing to which it refers, 

it does not require this memorandum to 

» signed by either party, and does not 
require it to be a paper of that character 
h would be admissible of itself as evi- 

ce, without oral 


testim my or otner 


ts introduced to make its production 
ympetent, 
fhe envelop memorandum is just such 


nemorandum as is set out in section 2 


It shows its date, the name of the bor- 

ver,the name of the lerder,the amount 

ney oaned, and the securities and 
value transferred as c¢ iteral. 

‘WV hateve nay Dé Os¢ In tne 

d of the borrower or the lender cannot 

t in this matter. Is the paper such 

norandum as isi ed in the terms 

S Schedule A? This is the question 

ecision 

You state that the memorandum of 

very Ol transter means an efiective in- 

strument, or at least an instrument de- 

gyned to be effective as constituting a 

sfer This office cannot concur with 


in this construction of the language. 


Is suthcient if the memorandum is an 


vidence of transfer. It need not neces- 
sarily constitute the transfer. 

It is true that Attorney-General Knox, 
in his opinion, said that the transaction 


between the Pennsylvania Railroad Com- 


pany and the Girard Trust Company was, 
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both in “the legal and popular sense, a 
pledge of stocks as collateral security for 
the future payment of a definite sum of 
money.” That language is eminently ap- 
propriate in a discussion of the paper pre- 
sented; but nowhere does the opinion of 
that the 
Schedule A 
must contain all the contract elements set 


the Attorney-General indicate 
memorandum referred to in 


forth in the paper he was discussing in 
his opinion. 

The foregoing views indicate that this 
office must decline to accede to your re- 
quest for a revocation of ruling 473. 

In section 5 of the brief presented, you 
the 


now 


call attention to the consequences of 


ruling made. You state that ‘‘it is 


nearly four years since the war-revenue 
act took effect,’ and 


that the financial 


business of Wall street, with its immense 


interests, has been conducted . 


in reliance upon the rulings of the Govern- 
ment through the Commissioner of Inter- 


nal Revenue and the Attorney-Genera 


that *‘no one can calculate the pecuniary 
amount of the transactions involved;” 
that “the figures would be simply stupen 

dous;” and if the broker, the borrower, 
‘is now held liable to pay this tax,it must 
fall upon him, for he has no recourse 
against his customer;” that it would be a 


manifest and harsh injustice t 


nange 
now acustom which has existed in the 
city of New York for nearly four years, 
and to claim that there has been involved, 


throughout its whole course, a violation 


of law, and 


this espec laliy in view of the 
rulings of the Department and of the pre- 
decessor of Attorney-General Knox. 

I am surprised at thisstatement. Iam 
surprised because this office stated to your 
clients that it had no intention of enforc- 
ing the tax under Schedule A upon the 
transactions under consideration except 
from the rst day of July, 1901; that by de- 
cisions of the Attorney-General and this 


Department such transactions were ‘held 
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subject to the mortgage or pledge clause 
of the law of June 13, 1898; and that as 
long as that law was upon the statute 
books—to wit, until July 1, 1g01 this 
office had the right to assume that the 
revenue officials had enforced the collec- 
tion of, and that borrowers had paid, the 
taxes due under that section according to 
the rulings of this Bureau; that this office 
did not consider it equitable to go back 
of July 1, r901, but that from the date of 
the repeal of the mortgage clause this 
office considered it its duty to enforce the 
collection of the proper tax where stock 
is used as collateral and any memorandum 
or evidence of transfer is made a part of 
the transaction. Therefore, I have never 
been of opinion that the amounts involved 
could be so stupendous or that unusual 
hardship would result to taxpayers. As 
you cheerfully admit, borrowers and lend- 
ers both protected themselves largely 
against excessive taxation by abolishing 
the use of the promissory note as between 
borrower and lender and by devising 
proper instruments, papers, or memoran- 
da that, under the rulings of the Attorney- 
General and this office, were not included 
in the provisions of Schedule A. No ob- 
jection or complaint can be made of this, 
as it is natural for every man to conduct 
his business upon as economical a basis as 
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possible and without the payment of tax 
if the same can be legally avoided. 

This office fully appreciates what you 
say as to the consequences resulting to 
brokers from this ruling; but, entertain- 
ing the above stated views of the meaning 


s 


, 


of the statute, I of course can not recede 
from the position taken because of the 
hardships that may result to the taxpay- 
ers therefrom. These are consequences 
resulting from the law as this office finds 
the meaning of the lawto be from the 
most careful consideration of its lang- 
uage. 

You suggest that, if this office cannot 
concur with you in your views, the whole 
question be submitted to the Attorney- 
General for review and opinion. By 
reason of the fact that so many persons 
are interested in this decision, and the 
amounts involved, while not stupendous, 
are large, I have, upon consideration, 
determined to comply with this request, 
and will to-day request the honorable the 
Secretary of the Treasury to submit all 
the papers to the Attorney-General and 
ask an opinion upon the question in- 
volved. 

Respectfully, 
J. W Yerkes, Com’r. 

Mr. Lewis Cass Ledyard, New York, 
nm... 


, 


THE UNITED STATES MORTGAGE & TRUST COMPANY. 


In the new Ansonia, at Seventy-third street 
and Broadway, the immense apartment hotel 
which is nearing completion, the United States 
Mortgage and Trust Company of New York 
will open an uptown office. This branch office 
will be under the management of Charles B. 
Collins. The Tiffany Glass and Decorating 
Company has entire charge of the furnishing 
and decorating in the offices, which will be very 
elaborate. A thoroughly equipped safe deposit 
company will be operated in connection with 


the office and will be ready about May 1, and 
the banking and trust departments soon after. 
The Hibbard—Rodman-Ely Safe Company 
has charge of the vault construction, which will 
be of manganese steel, the strongest metal used 
for this purpose. The safe deposit vaults will 
be located on the ground floor, thus doing away 
with the necessity of descending below the street 
floor. Special attention will be given to ladies’ 
accounts, and the ladies’ department will be 
beautifully and comfortably fitted up. 
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THIS department is carried on for the benefit of all subscribers, who are entitled to submit 
juestions of general interest, and expect prompt and careful consideration thereof, with- 


out charge 


request is mnie to the contrary. 


Computation of Months. 





——, WISCONSIN, March 24, 
Editor Banking Law Journal: 


DEAR SIR—A note dated January 30, 


1go2. 


1902 


one month after date; what day did it 


become due? 
I can find no satisfactory answer to the above 
either the 


Journal, Daniel or other text-books. 


question in many volumes of your 
Dictionar- 
ies don’t help it—calendar or lunar months— 
definition (‘ days shall 


tute a month,” “one twelfth of 


and statutes of ‘thirty 
a month is 
ayear’” and “four weeks” is a month) only tend 


to confuse. 


The inquiry is important in matters of pro- 


NOTARY. 


lhe note falls due February 28, 1g02-— 
there being no days of grace in Wiscon- 
sin 

For authorities and reasons, see the art- 
term ‘‘Month” in Negotiable 


Paper—which we publish in this number; 


icle—The 


also answer to similar question from First 


National Bank, St. Ignace, Mich. pub- 
lished in March Journal at page 223, 


which has doubtless escaped attention of 
our correspondent. 





Good Friday 





Boston, Mass. April 1, 1902. 
Kattor Banking Law Journal: 
DEAR SIR:—To settle a dispute kindly answer 
the following: A says Good Friday isa legal 


n both New York and 
B says that while this is true, of 
t so of New York. 


Pennsylvania. 
Pennsylvania, it 
Which is right? 
TELLER. 


The names and places of those submitting 1 inquiries are published, unless special 


B is right. Good Friday is not a legal 
holiday in New York, but is in Pennsyl- 
vania. There are only seven states in 
which Good Friday is a legal holiday. 
They are: Alabama, Connecticut, Louis- 
iana, Maryland, Minnesota, Pennsylvania, 
Tennessee. 





Lost Certificates. 





HAMMONTON, N. J., April 14, 1902. 
Kaitor Banking Law Jounal: 

DEAR S1tR:—Kindly publish reply to the fol- 
lowing: What should a Bank, Loan and Build- 
ing Association, or any corporation of this State, 
require to protect itself in issuing duplicate cer- 
tificates of stock to stockholders who claim that 
the originals have been lost or destroyed? 

Also, in case of a bank depositor holding a 
certificate of deposit who claims it has been lost 
or destroyed, and cannot be produced, and who 
wishes to withdraw the 
certificate. 


amount,or secure a new 


SUBSCRIBER. 


Speaking generally, both as to certifi- 
cates of corporate stock and negotiable 
bank certificates of deposit, alleged to 
have been lost or destroyed, a satisfactory 
bond of indemnity should be required be- 
fore issue of a new certificate,or payment, 
as the case may be. 

With reference to New Jersey law, 
Section 111 of the General Corporation 
Law provides: 


“Every corporation may issue a new 
certificate of stock in place of any certifi- 
cate theretofore issued by it, alleged to 
have been lost or destroyed, and the di- 
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rectors authorizing such issue of a new 
certificate may,in their discretion, require 
the owner of the lost or destroyed certifi- 
cate, or his legal representatives, to give 
the corporation a bond, in such sum as 
they may direct, as indemnity against any 
claim that may be made against such cor- 
poration; a new certificate may be issued 
without requiring any bond when, in the 
judgment of the directors, it is proper so 
to do.” 


Sections 112 and 113 provide proceed- 
ings in case of the corporation’s refusal 
to issue a new certificate of stock. 

There should be a resolution of the 
board of directors authorizing issue of a 
the new certificate 


new certificate, and 


should state that it is issued to take the 
place of a lost certificate. 

The corporations provided for in the 
General Corporation Law, however, do 
not include banks, trust companies, build 
ing and loan associations or safe deposit 
companies. 


In tl 


corporation of bank, or trust companies, 


1e separate general laws for the in- 


and of safe deposit companies, there Is no 


specific statutory provision authorizing 


directors to issue a new certificate of stock 


for a lost one, and to require indemnity, 


as provided in the General Corporation 


Law. But in each act, respectively, is 


contained asa prefac eto a spec ific enum- 
eration of powers, the following language. 

“In addition to the general powers con- 
ferred by the ‘act rporations’ 
the 


with this act, every bank (‘every 


concerning Cc 


so far as same are not inconsistent 


trust 
company”; “every safe-deposit company”) 
shall have power” etc. ‘‘General Powers,” 
however, are provided and defined by 
sections 1 and 2 of the General Corpora- 
tion Law, and it is questionable, there- 
fore, whether the power or authority to 
issue new certificates for lost old ones 
and to require indemnity, conferred by 


111, is included in the powers 


section 
conferred on banks, trust companies and 
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safe-deposit companies. But, however 
this may be, irrespective of express statu- 
tory authorization, it is clearly the ity 
of the boards of directors of all corpora- 
tions to require a satisfactory bond of in. 
demnity, where a certificate of stock is 
claimed to have been lost or destroyed, 
before issuing a new one, unless special 
circumstances warrant the omission of 


such precaution. 


Concerning negotiable certificates of 








deposit, alleged by the owner to have 
been lost or destroyed, the bank’s rule of 
action should be to require a satisfactory 
bond of indemnity before payment, or 
re issue of anew certificate, unless special 
circumstances are such that this precau- 
tion would seem needless. 
Paymentof Depositor’s Note 
MCPHERSON, Kan., April 

Aditer’ Banking Law Journat: 

DEAR SIR:—A and B are both dep 

) San n lt A gives a 
payab mi Sa 
al 1d B deposits t e€ W 
Atn I S ba ( 
law of this state ) go I - 
count without spe directions { 
enter th mount » B’s credit? 

CA 
In many of the states, where a depos- 





itor makes his promissory note payable at 


rity 


his banker’s, the bank’s authority a 


practice is to pay it out of, and charg 
up against, his deposit account, at ma- 
turity, the same as if it was his check 
In some states, the bank’s authority so to 
do is denied,unless it first receives specific 
This last 
We find no de- 
cision by the supreme court of Kansas 


matter. 


instructions from its depositor. 


is the rule in Tennessee. 


upon the 
of banks 


up 


If the general custom 
in Kansas is to pay end charge 


such notes, without specific instruc- 











tions, that ought to be sufficient for guid- 
ance. Of course,if the bank has become, 
itself, the owner of the note, that is a dif- 
ferent matter; then, without question, it 
has the right to apply the maker’s deposit 
to its payment. 





Presentment of Sight Draft. 


SALINA, Kan. April 4, 1902. 
Editor Banking Law Journal; 
DEAR S1R:—A bank here received the 
lowing draft for collection: 


fe y1- 


EMPORIA, Kan. April I, 1902. 
$375.00 
At sight, pay to the order of B and K, three 
hundred and seventy five dollars, value re- 


ceived, and charge to account of 





[= 
To F. M, 
SALINA, Kansas. 
——NATIONAL BANK. 
This draft was presented at the Na- 


tional Bank in Salina, where the answer was 
made,“not provided for.” It wasalso presented 
at the residence of F. M., where messenger was 
told, ““F. M. will not be home for three weeks,” 

Can this draft be legally protested, without 
being first presented to F. M. in person? 

COLLECTING BANKER, 

Yes. The holder has done all that was 
legally incumbent upon him by way of en- 
deavor to see the drawee, or his author- 
ized agent, personally, in order to present 
for acceptance. Draftshould be protested 
for non-acceptance, and not held three 
weeks for return of drawee. 


Maturity of Draft. 








BANKERS, 
, Ohio, April 8, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—We hold 
(names fictitious): 








a draft as follows 





Ohio, April t, 1902. 
At sight, after May Ist, pay tothe order of 
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Peters and Son, five hundred and forty seven 
dollars, value received. 

John Johnson. 
To Brick & Church, 
Street, New York City. 





When is the above draft due? 
PRIVATE BANKER. 


This draft, being payable in New York, 
comes within the provisions of the Nego- 
tiable Instruments Law, under which a 
draft payable at sight, is equivalent to 
one payable on demand, and need not be 
presented for acceptance, but only for 
payment, as there are no days of grace. 
By its terms it is payable “at sight, after 
May 1st.” The draft, therefore, becomes 
due on any day after May 1st upon which 
it is presented to the drawees for pay— 
ment. 

But further, while presentment to the 
drawees for acceptance is not legally 
necessary, it is permissible and may be 
made at once, to fix their. responsibility 
to pay the draft on demand after May ist; 
and if acceptance is refused, the draft 
must be at once protested for non-accept- 
ance. 


Check for Gaming—Void in Indiana. 





INDIANAPOLIS, Ind. April 5, 1goz2. 

Editor Banking Law Journal: 

DEAR SIR:—What is the law of Indiana if 
a man gives another a check, the consideration 
of which is money lost at gambling by the 
drawer to the payee, and the payee indorses 
the check over to a third person for a valuable 
consideration. I understand that the original 
payee cannot collect the check, payment having 
been stopped at the bank, but the point upon 
which I desire information is whether a third 
person who innocently cashes such a check for 
the payee, supposing it to be valid in every re- 
spect, can or cannot recover the amount from 
the drawer. 

A full statement of the law of Indiana on this 
point will be much appreciated by 


SUBSCRIBER, 
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This question was considered by the 
Appellate Court of Indiana last year in 
Irwin v. Marquett, 26 Ind. App. 383 in 
which case it was decided that a check 
given for money won at gaming is void 
under the Indiana statute even in the 
hands of a bona fide holder for value. In 
that case Marquett and one Bedgood 
played at cards and Bedgood won $400 
from Marquett. Marquett gave his check 
for this amount which check Bedgood in- 
dorsed to Irwin for value. The suit was 
by Irwin against Marquett. The decision 
of the court that Irwin, although a bona 
fide holder, could not recover on the 
check from the drawer was based on an 
opinion of Robinson J., the substance of 
which we give below: 

It is well settled by the authorities that 
no matter how illegal or immoral the con- 
sideration of a note or bill, it is valid in 
the hands of a bona fide holder unless 
some statute makes the instrument abso- 
lutely void. InStory’s Bills of Exchange 
(4th Ed.) section 188 the author says: 
‘‘A bona fide holder for value without no- 
tice is entitled to recover upon any nego- 
tiable instrument which he has received 
before it has become due, notwithstand- 
ing any defect or infirmity in the title of 
the person from whom he derived it; as, 
for example, even though such person 
may have acquired it by fraud or even by 
theft or robbery.” 

The above rule goes only to the con- 
sideration and such bona fide holder is 
not protected against a defense of the 
maker’s incapacity to make the paper, but 
takes it with constructive notice of all 
legal disabilities of the parties, such as in- 
fancy, coverture or unsoundness of mind. 

Section 4950 Horner 1897 provides: 
‘‘All notes, bills, bonds, conveyances, 
contracts, mortgages or other securities 
made hereafter, when the whole or any 
part of the consideration thereof shall be 
for money or other valuable thing won 
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on the result of any wager, or for re-pav- 
ing any money lent at the time of such 
wager for the purpose of being wagered, 
shall be void.” 

The question in this case is, therefore, 
whether commercial paper in the hands of 
a bona fide holder for value is subject, 
according to the statute above set out, to 
the defense that it was given upon a gam- 
ing consideration. 

It is the law that in a suit by a bona 
fide holder against an indorser, the latter 
cannot defend on the ground that the 
original contract was based upon a gam- 
ing consideration for the reason that the 
indorsement is a separate and independent 
contract and the indorser, by his indorse- 
ment, warrants the delivery of the orig- 
inal contract. 

The law merchant grew out of the 
necessity and convenience of business 
and although different from the general 
rules of the common law it was engrafted 
on to it and became a part of it. As ad- 
ministered in England it became a part of 
the law of this state upon the adoption 
of the constitution. It has always been 
in force in this state, and is still in force 
unchanged in any way, except that notes 
to be negotiable as inland bills of ex- 
change must be payable to order or 
bearer ina bank in this state, and the 
further exception in a matter of practice, 
allowing an equitable assignee to maintain 
an action at law in his own name. So 
that the holder of commercial paper, by 
indorsement before due for value and 
without notice, is protected by the law 
merchant against the maker’s defense of 
gaming consideration, unless the law 
merchant has in that particular been sup- 
erseded by the section above set out. 

The statute 16 Car. 2 c. 7 was an act 
against deceitful, disorderly and excessive 
gaming and provided that such contracts 
etc. “shall be utterly void and of none 
effect.” 





INQUIRIES AND CORRESPONDENCE. 


nder this statute the case of Hussey 
v. jacob 1 Salk. 344 was decided in which 
Hoit C. J. said: “If A wins £100 of Band 
for a debt which A owes C he appoints B 
to give C a bond, it is good; C isan inno- 
cent person and it will be the same thing 
if A be bound with him,” 

The statute 9g Anne c. 14 was for the 
better preventing of excessive and deceit- 
ful gambling and provided that notes 
etc. given for a gaming consideration 
shall be “utterly void, frustrate and of 
none effect, to all intents and purposes 
whatsoever; any statute, law or usage to 
the contrary thereof in any wise notwith- 
standing.”’ Under this statute the case 
of Bowyer v. Brampton, 2 Strange, 1155, 
was decided, in which it was held that an 
indorsee for value and without. notice 
could not recover against the makers of 
promissory notes given for money ad- 
vanced to game with at dice. In the 
opinion it is said: “As to what Holt said 
in Hussey v. Jacob, it was not the point 
ajiegeed © FF * 

In Edwards v. Dick, 4 Barn. & Ald.212the 
action was by an indorsee of a bill of 
exchange against the defendant as drawer 
and indorser. A recovery was had onthe 
ground that the case did not come within 
the purview of the statute of g Anne. In 
answer to the argument that if a recovery 
was had the bill would be valid to some 
purposes, Abbott C. J. said: ‘*But I think 
we must understand the language of the 
legislature with reference to the object 
which they then had in view, viz. the pre- 
vention of gaming; and that will be effect- 
ually accomplished by holding the securi- 
ties to be void for any purpose of en- 
forcing payment of money won at play. 
The drawer, therefore, of such a bill of 
exchange cannot maintain any action 
against the acceptor. Now if he could 
by passing the bill to a third person enable 
him to sue the acceptor, that would be 


within the mischief of theact. It follows, 


301 


therefore, that no person deriving title 
through the drawer can be in a different 
situation from him so as to sue the ac- 
ceptor. The case of Bowyer v. Brampton 
falls within this rule; for there the action 
was brought against the loser to recover 
money lost at play and the court properly 
held that the action would not lie * * 
*, From the whole, I am of opinion 
that we shall best effectuate the intention 
of the legislature by saying that this bill 
is void for every purpose which it was the 
object of the statute 9 Annec. 14s. 1 to 
prevent. No person, therefore, who de- 
rives his title through the winner can 
make the loser pay. But for the purpose 
of preventing fraud we cannot permit the 
defendant to set up his own gaming as a 
defense; therefore, I think that the words 
of the statute do not extend to the present 
case and that this rule ought to be re- 
fused.” 

The provisions of the statute of 9 Anne 
have been declared to be in force in many 
of the states and the case of Bowyer v. 
Brampton has often been cited. The 
provisions of that statute were after- 
wards modified by statute and such 
securities were deemed to have been made 
for an illegal consideration. 

Judge Robinson then proceeds to con- 
sider the case under the language of the 
Indiana statute that such instruments 
“shall be void.”” He holds that while the 
word ‘‘void” is construed as “voidable” 
in certain cases, yet such construction 
could not be applied where the statute, as 
in this case, has for its object the sup- 
pression of gaming, for if the winner 
could, by indorsement, give the holder a 
right to sue the loser, this would make 
the statute of no avail to prevent gam- 
ing. 

Judge Robinson says in conclusion: “To 
give the statute the construction intended 
for by counsel (that the word “void” 
should be construed “voidable”) we must 
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in effect read into the statute an excep- 
tion from its provisions. This we think 
is a matter for the legislature, not the 
courts. In some states the statute ex- 
cepts from its operation bona fide holders 
for value and without notice. The stat- 
ute in question makes the contract sued 
on void because of its illegal consideration 
and it seems to be a settled doctrine of 
the courts and text-writers that commer- 
cial paper founded on such a considera- 
tion and which a statute in direct terms 
declares to be void, is void, even in the 
hands of a bona fide holder. * * * 
The same is true under against statutes 
against usury * * * In view of the 
decisions, and the purposes of the statute, 
we Cannot put into the statute an excep- 
tion which from the language used the 
legislature may, or may not, have in- 
tended. If it is thought best that the 
statute should besoconstrued, the change 
should be made by the legislature and 
not by the courts.” 


PROSPERITY OF 

The Girard National Bank is still making rapid 
and substantial forward strides. From Septem- 
ber 30, 1901 to February 25, 1902 a period of 
less than five months its deposits were increased 
from $16,3000,000 to $18,200,000, $78,000 was 
added to its undivided profit account and its to- 
tal resources were advanced from $20,102,591 
to $22,100,673. The Girard has a capital of $1,- 
500,000, a surplus of $1,500,000 and undivided 
profits of $306,000. The officers are Francis B. 
Reeves, President; Richard L. Austin, Vice- 
President; Theo. E. Wiedersheim, 
President; Joseph Wayne, Jr., Cashier. 


2nd Vice 


The Corn Exchange National Bank made 
good progress in the five months ending Febru- 
ary 25. Its deposits were increased from $11,- 
834,000 to $12,495,000, its undivided profit 
account rose from $126,000 to $158,500, and the 
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THE AMERICAN INSTITUTE OF 
BANK CLERKS. 


An interesting and instructive debate was heid 
in New York city on the evening of March 27t 
between the members of the New York and A 
exander Hamilton Chapters of the American | 
stitute of Bank Clerks. The subject was 

Resolved, that the present economic condi- 
tions require a Central Bank. 

The affirmative was taken by Messrs. David 
King, J. C. Martine and Oscar Newfang of New 
York Chapter; and the negative by Messrs. W. 
E. Stevens, G. Lawrence Pegram and William 
S. Knox of Alexander Hamilton Chapter. 

The judges were Valentine P. Snyder, presi- 
dent of the Western National Bank, Frank A. 
Vanderlip, ex-assistant secretary of the treas- 
ury and now vice-president of the National City 
Bank, and Gates W. McGarragh, vice-president 
Leather Manufacturers’ National Bank, and 
among the distinguished guests present was 
Hon. Lyman J. Gage, ex-secretary of the 
treasury. 

The debate was ably conducted on both sides, 
and at its conclusion, after consultation of the 
judges, the affirmative was awarded the decision. 

After the debate, Mr. Henry Dimse, chair- 
man of Alexander Hamilton Chapter, in re- 
sponse to a request, addressed the audience, 
explaining the educational work of that chapter. 
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volume of its business was materially increased 
all around. 

plus of $600,000 and total resources of $14,195,- 
361. Its officers are Benjamin Githens, Presi- 
dent; Charles S. Calwell, Cashier; M. N. Willets, 
Assistant Cashier. 


It has a capital of $500,000, a sur- 


The wave of prosperity still continues with the 
Fourth Street National Bank. From September 
30, I901 to February 25, 1902 its undivided 
profits rose from $236,000 to $470,000 and its 
total resources were advanced from $40,154,000 
to $41,591,000. It hasa capital of $3,000,000 
and surplus and profis $4,059,000. The officers 
are S. F. Tyler, President; R. H. Rushton, 
Vice-President; B. M. Faires, 2d Vice—Presi 
dent; E. F. Shanbacker, Cashier; W. Z. Mc- 
Lear, Assistant Cashier; Frank G. Rogers, 
Manager Foreign Exchange. 
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NEW LEGISLATION. 


TAXABLE TRANSFERS IN NEW YORK. 


Chapter 1o1, Laws of New York 1902, 
which became a law March 6, 1902, taking 
effect immediately, amends section 228 
of the Tax Law, (contained in Article X, 
relating to “taxable transfers’), being the 
section which provides the liability of cer- 
tain corporations in connection with the 
five per cent. taxation imposed upon the 
transfer of property in certain cases. 

Section 228, as amended is given below 
and the nature of the amendment is indi- 
cated by means of brackets and italics; 
the words included in brackets being 
those omitted from, and the words italic- 
ized being those added to, the section as 
it stood at the time of the amendment. 

$228. Liability of Certain Corporations 
to tax.—If a foreign executor adminis- 
trator or trustee shall assign or transfer 
any stock or obligations in this state 
standing in the name of a decedent, or in 
trust for a decedent, liable to any such 
tax, the tax shall be paid to the treasurer 
of the proper county or the state comp- 
troller on the transfer thereof. No safe 
deposit company, ¢rust company, corpora- 
tion, bank or other institution, person or 
persons [holding] Aaving in possession or 
under control, securities, deposits or other 
assets of a decedent, including the shares of 
the capital stock of, or other interest in, the 
safe deposit company, trust company, corpora— 
tion, bank or other institution making the de- 
livery or transfer herein provided, shall de- 
liver or transfer the same to the execu- 
tors, administrators or legal representa- 
tives of said decedent, or upon their order 
or request, unless notice of the time and 
place of such intended delivery or transfer 


be served upon the state comptroller at 
least ten days prior to said delivery or 
transfer; nor shall any such safe deposit 
company, ¢rust company, corporation, bank 
or other institution, person or persons, 
deliver or transfer any securities, deposits 
or other assets of the estate of a non-resi- 
dent decedent, ‘ncluding the shares of the 
capital stock of, or other interests in, the safe 
deposit company, trust company, corporation, 
bank or other institution making the delivery 
or transfer, without retaining a sufficient 
portion or amount thereof to pay any tax 
and penalty which may thereafter be as- 
sessed on account of the de/ivery or trans- 
fer of such securities, deposits or other as- 
sets, including the shares of the capital 
stock of, or other interests in, the safe de- 


posit eompany, trust company, corporation, 


bank or other institution making the de~ 
livery or transfer, under the provisions of 
this article, unless the state comptroller 
consents thereto in writing. And it shall 
be lawful for the said [county treasurer 
or| state comptroller, personally or by 
representative, to examine said securities, 
deposits or assets at the time of such de~ 
livery or transfer. Failure to serve such 
notice [or] avd to allow such examination, 
[or] avd to retain a sufficient portion or 
amount to pay such tax avd penalty as 
herein provided, shall render said safe 
deposit company, trust company, corpora- 
tion, bank or other institution, person or 
persons, liable tothe payment of “Aree 
times the amount of the tax and penalty 
due or thereafter to become due upon said 
securities, deposits or other assets, [in pur- 
suance of the provisions of this article.] 
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including the shares of the capital stock of, 
or other interests in, the safe deposit com- 
pany, trust company,. corporation, bank or 
other institution, making the delivery or 
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transfer; and the payment as herein pro- 
vided shall be enforeed in an action brougit 
in accordance with the provisions of section 
235 of this chapter. 


TAXATION OF BANK STOCKHOLDERS IN NEW YORK. 


Chapter 126 of the Laws of New York, 
1902, which became a law March 13 and 
took effect immediately, amends in cer- 
tain particulars, section 24 of the Tax 
Law, relating to the taxation of the stock- 
holders of banks and banking associa- 
tions. 

The provision making it the duty of 
every bank to collect the tax due upon 
the shares from the several owners and to 
pay the same to the county treasurer,and 
in the city of New York, to the receiver 
of taxes, “within fifteen days after the 
receipt by it of the statement of assess- 
ment and tax herein provided for,” is 
changed so as to make the tax payable 
‘fon or before the 31st day of December 
in said year.” 

The following new provision is inserted 
in the law: ‘*The clerk of the several 
cities, villages and school districts to 
which any portion of the tax on shares of 


stock of banks and banking associations 
is to be distributed under this act shall, 
in writing and under oath annually, report 
to the board of supervisors of their re- 
spective counties, during the first week 
of the annual session of such board, the 
tax rate of such city, village and school 
district for the year prior to the meeting 
of each such board.” 

The provision as to the city of New 
York that the statement of assessment 
and tax shall be made by the board of 
tax commissioners on or before December 
15 in each year and mailed to the respec- 
tive banks and to the receiver of taxes, 
and that the tax shall be paid by the re- 


spective banks to the receiver of taxes 
within fifteen days after the receipt of 
said statement, is changed so that the 
payment by the respective banks to the 
receiver of taxes shall be made ‘‘on or be- 
fore the 31st day of December in said 
year.” 


CHANGING NUMBER OF NEW YORK BANK DIRECTORS. 


Chapter 145 of the Laws of New York 
of 1902, which became a law March 13, 
and took effect immediately, amends sec- 
tion 50 of the Banking Law relating to 
the annual meeting and election of direc- 
tors, as follows: 

The following provision is inserted as 
an addition to the section: ‘‘A bank at 
any annual meeting for the election of di- 
rectors, provided notice thereof be given 
in the notice of the annual meeting, may, 
by a majority of all of the votes of the 


stockholders of such bank fix or change by 
resolution the number of directors, not 
less than five nor more than a certain 
number to be named in said resolution, 
which such bank may have; which number, 
when so fixed, shall be the lawful number 
of directors of such bank until again 
changed. Certified copies of all resolu- 
tions fixing or changing the number of di- 
rectors under this section shall be immedi- 
ately filed in the banking depart- 
ment.” 
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RECEIVING DEPOSITS 


Chapter 148, Laws of New York 1902, 
which became a law March 13 and takes 
effect September 1, 1902, changes section 
6o1 of the Penal Code by the insertion 
and addition of the words italicized be- 
low: 

Sec.601. Receiving deposits in insol- 
vent bank.—An officer, agent, teller or 
clerk of any bank, banking association 
or savings bank, and every individual 
banker or agent, and every private banker 
or agent, and any teller or clerk of an in- 
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dividual banker, or of a private banker,who 
receives any deposits knowing that such 
bank, or association or banker is insolvent, 
is guilty of a misdemeanor, if the amount 
or value of such deposit be less than 25 dol- 
lars; if the amount or value of such deposit 
be twenty-five dollars or over, such person 
shall be guilty of a felony, punishable by im- 
prisonment for not less than one nor more 
than five years, or by a fine of not less than 
five hundred nor more than three thousand 
dollars, or by both, 


TWO YEARS OF NATIONAL BANK ORGANIZATION. 


During the period beginning March 14, 
1900 (the date of the passage of the act 
authorizing the organization of national 
banks with minimum capital of $25,000 
etc), and terminating on March 31, Igo2, 
there were added to the system g19g na- 
tional banking associations with a capital 
of $50,269,000 and bond deposit as secur- 
ity for circulation of $13,339,500. In- 
cluded in this number were 121 banks with 
capital of $8,595,000, representing con- 
versions of State banks; 290 with capital 
of $15,130,000 reorganizations of State or 
private banks liquidated for that purpose, 
and 508 banks with capital of $26,544,000 
primary organizations. In other words, 
about 55 per cent. of the banks organized 
were those of primary organization and 
the remainder conversions or reorganiza 
tions. 

Classified by capital it is shown that 611 
banks with aggregate capital of $16,004,- 
ooo were of the class authorized by the 
act of March 14, 1900, namely, with indi- 


vidual capital of less than $50,000, and 
308 with aggregate capital of $34,265,000, 
banks with individual capital of $50,000, 
or over. Of theconverted State banks 81, 
with aggregate capital of $2,175,000 were 
of the smaller class, and 40 with total 
capital of $6,420,000 of the larger class, 

Comparing conditions on March 14, 
1900, with March 31, 1902, it is shown 
that there has been a net increase in num- 
ber of banks of 805; the capital has in- 
creased from $616,308,095 to $672,759,- 
195,0r $56,451,100 and circulation secured 
by bonds from $216,374,795 to $317,460,- 
382 a net increase of $101,085,597. In 
addition to the foregoing amount of bond- 
secured circulation on March 31 last, 
there was also in circulation notes to the 
amount of $40,016,025 for which lawful 
money has been deposited with the 
Treasurer of the United States on account 
of insolvent and liquidating banks and 
assiocations reducing their circula- 
tion, 
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THE VALUE OF INDEPENDENT EXAMINATIONS BY CERTIFIED 
PUBLIC ACCOUNTANTS. 


The foliowing statements by prominent certi- 
fied public accountants, touching upon the value 
of independent examinations of corporation ac- 
counts and business enterprises by qualified ac- 
countants, and the significance of the certificate 
of the acountant,have recently been made public. 

Mr. C.W. Haskins,Certified Public Accountant 
and Dean of the School of Commerce, Accounts 
and Finance of New York University, expresses 
the following views: “Independent examination 
of corporation accounts by the certified public 
accountant has great value because they have 
access to the original books and documents to 
substantiate every item of income and outgo and 
every item of asset and liability. It is not nec- 

essary for them to take anything for granted, 
for they may know absolutely that the facts are 
as he reports them. This knowledge of the ac- 
tual details, and of the actual records of transac- 
tions, is not possible to bankers or the public, 
who have to take things for granted upon the 
statements that are presented by the parties in 
interest. 

“Certified public accountants of proper capac- 
ity and experience are able to go into any enter- 
prise, no matter how large, and report definite- 
ly upon all its assets and all its liabilities, even 
to the extent of having the plant and assets 
properly appraised. They can also report as to 
the assumed earning capacity of a proposed en- 
terprise based upon the experience of the past. 
They examine into each item of earnings to see 
whether such earnings are real; to see also that 
the proper amounts have been expended for 
maintenance, and that due allowance has been 
made for depreciation. They see that every 
item which has been charged to capital or con- 
struction account is properly so charged, and 
that the net earnings have not been increased by 
a misstatement of expenditures. 

“Possibly the future may develop a legal re- 
sponsibility for the report and certificate of the 
certified public accountant; but this is of minor 
importance, as legal responsibility may be 
avoided by quibbles. The innocent investor finds 
his protection in the moral responsibility and 


the character of the certified public accountant. 

“The question of the wording of the certificate 
of the accountant is also a matter of minor im- 
portance. His responsibility in certifying to the 
accuracy of certain statements, whether the 
statement reads ‘as per the books,’ or whether 
it reads ‘is correct,’ is the same; nothing can re- 
lieve the accountant of the responsibility attach- 
ing to his signature. 

“Most businesses at present are capitalized to 
sell to the public on their earning capacity. It 
is very important, then, that the bankers should 
be able to know exactly what the true earnings 
of these properties have been, and not accept 
any of the statements of the vendors, who may 
be biassed to give the earnings as large a show- 
ing as possible. They should obtain from qual- 
ified public accountants a report as to the actual 
assets and liabilities of each company or proner- 
ty, and as to their actual earnings for the period 
of years which may be the basis of the proposed 
sale. 

“There have recently been many cases of 
proposed combinations which would have been 
floated upon the public if it had not been for the 
examinations made by these independent audit- 
ors. Many disastrous results to the investing 
public have been thus prevented. Accountants 
are able to ferret out facts and conditions and 
to make a report which will give information 
even to former operators of properties. I do 
not claim that all accountants are properly qual- 
ified to do this work; but there are enough to 
fill present requirements if their services are 
availed of. I offer this as a remedy for the 
avoidance of such evils as the recent disclosures 
in trust-company affairs, because there is no 
other remedy.” 

Mr. Stuart H. Patterson, of Patterson, Teele 
& Dennis, says: 

“An accountant’s certificate, without excep- 
tions or qualifications, on a financial statement 
of a corporation should insure its correctness in 
every particular. By this I do not mean only 
that the statement agrees with the books, but 
also that the books are correct; that proper 
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methods have been used in order to obtaiu cor- 
rect inventories; that proper charges have been 
made for depreciation; that the assets are not 
valued too high; and that all of the liabilities are 
In other words, it should be a form of 
insurance so that the stockholder and public 
may know the true condition regarding the 
company’s affairs. 

“The amount of reliance the public should 
place on such a certificate must necessarily de- 
pend upon the reputation and standing of the 
accountant. An incompetent accountant should 
have no more standing than an incompetent 
r or doctor. The State of New York has 
realized this fact and has !egalized the profes- 
sion of accountancy, giving the degree of Certi- 
fied Public Accountant to those passing the ex- 
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aminations and other requirements. 

“With regard to the form of wording a certi- 
this divided 
First, an unqualified certificate, such as already 


cale, may be into two classes: 
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referred to; and, second, a qualified certificate. 
The financial statement of a company may 
agree with the books and be correct in every re- 
spect except one; for instance, an accountant 
may think that a particular asset is carried on 
the books at too high a value, or that the re- 
serve for depreciation is insufficient, while, on 
the other hand, the officers of the company may 
honestly believe that the accounts, as stated, 
give the correct condition. Under these circum- 
stances, an accountant would be justified in 
giving a qualified certificate, stating that in his 
opinion the statement sets forth the correct 
financial condition of the company with this one 
exception. The wording of a certificate, how- 
ever, should be so clear and distinct that no 
doubt will be left in the mind of the stockholder 
or investor as to whether it is a qualified certifi- 
cate or an unqualified certificate, and if the for- 
mer, what the items are to which the accountant 
takes exception.” 
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he following notice was issued by the direc- 
tors of the National City Bank of New York at 
the close of a meeting held on April 24: 

“The directors of the National City Bank of 
New York to-day unanimously recommended to 
its shareholders that the cap&al stock of the 
bank should be increased from $10,000,000 to 
$25,000,000 by the issuance of 150,000 addi- 
tional shares of stock. The present capital of 
the bank is $10,000,000 and the present surplus 
about $7,500,000. The new stock will be offered 
to shareholders for subscription at 150 per cent. 
This will provide, in addition to the new capital 
of $15,000,000 an additional surplus of $7,500,- 
ooo so that when the new stock is paid for the 
capital and surplus of the bank will be respec- 
tively $25,000,000 and $15,000,000. 

“A special meeting of the shareholders to vote 
upon this question of increase of the capital and 
surplus of the bank will be called for an early 
day in June. The date fixed for payment for 
the new stock will probably be about July 1 
next.” 

The increase of capital and surplus of the 
bank to $40,000,000 has become necessary, it is 
said, partly because of the great extension of the 


bank’s business abroad, and partly because of 
the changed character of the banking business 
in this city, where the tendency has been stead- 
ily toward centralization. 


This week has witnessed another consolida- 
tion of two of the large national banks in 
The First National is to absorb the 
This gives to Chicago 
a $100,000,000 bank in point of deposits. The 
capital is to be increased to $8,000,000 and the 
surplus to $6,000,000 making it the fourth largest 
bank in the country in capital and surplus and 
the second largest in deposits. E. G. Keith, 
W. J. Watson and A. C. Bartlett of the Metro- 
politan National are to be directors, H. H. 
Hitchcock the Cashier is to be 3rd Vice Presi- 
dent and Edward Dickinson Assistant Cashier is 
to be 3rd Assistant Cashier of the First Na- 
tional. 


Chicago, 
Metropolitan National. 


Mr. Isaac N. Perry, Vice-President of the Con- 
tinental National Bank of Chicago, has been 
offered and has accepted the presidency of the 
Southern Banking & Trust Co. of New Orleans, 
La. Mr. Perry is a thorough banker and the 
Southern Banking and Trust Co. is to be con- 

ratulated in securing such an able financier 
rom the metropolis of the west. 
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NEW YORK BANK STATEMENT. 





The following comparative table shows the loans, specie and legals, and <e- 
posits, of the associated banks reported to the New York Clearing House for the 
weeks ending April 19, 1902 and April 20, 1901, respectively; together with 
a computation of the proportionate increase or decrease of deposits for the year: 
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Bank of N. Y., N. B. A..| $18,144,000] $18,204,000) $4,913,000] $4,458,000] $18,245,000| $17,719,000] .... 27 
Mambattam Co. .ccccccecs 21,050,000) 20,940,000 6 388, LOO 7,206,000) 24, .000; 25,090,000) 3-2 ‘ 
Merchants’ National...... 13.840,300| 13,567,000]  4524,100| 3,933,700] 16,937,000] 15,804,000] ....| 6-7 
Mechanics’ National......| 13,302,000} 13,035,000 3,509,000) 13,984,000, 13,492,000) ....) 2-6 
Bank of America......... 21,537,900} 20,820,900 6,248,800; 25,391,400) 23,750,500) ....| 6-4 
Phenix National ......... 4,977,000 5,037,000 1,402,000! 5,095,000) 5,107,000) -3| . 
National City .....cc.ee. 109,820,100; 111,812,500 32,694,200) 1: 86,000) 123,697,000) ....) 7-2 
Chemical National ....... 24,744, 600) 24,410,600 6,842,600, 25,368,000) 24,145,300) ....| 4-8 
Merchants’ Exch, Nat. .. 4,934,500) 4,950, 700 1,295,000) 5,581,300) 5,160,700) ....| 7-8 
Gallatin National ....... 8,910,000, 9,048,100} 1,802,300; 7,310,000, 7,041,000) ....| 3-6 
Nat. Butch. & Drov...... 1,167,700) 1,574,600 476,400) 1,331,800) 1,948,600) 31-8 ° 
Mechanics & Traders’.. .’| 2,477,000 2,996,000 687,000, 2,770,000) 3,376,000] 21-6) 
Greenwich .............++ | 994'400| 1,186,900 304,000 211.300] 944,200, 1,032,600) 8-5 
Leather Mfrs.’ Nat....... 4,880,200 4,865, 200 1 406, 000| 1,565,600) 5,075,700 5,181,600) 2-2) 
*Seventh National ....... 4,317,000} 6,127,000 open 1,463,200) 5,428,600) 6,043,600) 10-2) .... 
American Exch. Nat..... 29,590,000, 29,749, 000 6 986,000 5,985,000) 24,479,000) 23,394,000) ....| 4-4 
Nat. Bank of Commerce..; 68,413,700 74,093,000) 15,060,800! 15,875,000] 58,768,400) 64,954,200 9-2 
National Broadway....... 6,552,300) 7,287,100 1 170,200 1,300,000 5,613,300 6,265,600| 10-4 
Mercantile National...... 14,643,500, 15,122,200 3 991,300 4,303,800) 15,426,600) 16,395,800) 5-3) 
DEER skbbbensnonateseses 2,666,700 2,884, 700 915,600) 871, 100} 3,628, 200 | 3,799,300, 4-6 . 
Chatham National ....... 6,353, 800 6,061,500 1,754,500) 1,556, 100 6, 620, 500} 6,109,400) ....| 7-7 
PEED. stcescecceccocces 2,081,900 2,203, 400 804,100 719, 800 2,825,000 2,725,200) ... 3-6 
tNat. Bank of N. A...... 13,830,200) 16,474,700 3,281, 900 3,498,800) 14,570,300) 15,232,100) 4-4) : 
Hanover National ....... 50,689,600! 47,871,900) 14 292,800) 15,635,500 55,012,600) 55,601,100 BE sccs 
Irving National ......... 4,480, 000) 4,504,000 1 092,500! 1,125, 800 4, 665, 000 | 4,643,000] ....| 6 
tNational Citizens’ ...... 3,118,500 6,112,600 828,700; 1,521,600 8,261,200 6,270,200) 92-2| .... 
Nassau ..... TTTTTITT TTT 2,796,800 2,753,400 654,900) 808, 300) 3,246,600 3,380,300 3-8 * 
Market & Fulton.... . 6,387,800 6,561, 400 1 737,300) 1,914,700 6,887,500! 6,968,500) 1-2) ; 
Nat. Shce & Leather. 3,774,000 3,849, 200 993. 200 1,105,600 4, 208, 800) 4,380,100; 3-8 ae 
Corn Exchange Santee 19,255,000! 23,118,000 5,675, 000) 6,587,000) @ 22,578,000) 27,807,000) 23-6) .... 
SEE  svesccccccocsvese 2,065, 000 1,947,000) 584,800| 463,200 2,183,500) 1,855,000) ....| 15-1 
Imp. & Traders’ Nat..... 25,450,000} 23,742,000} 5,738,000} _ 5,371,000 23,855,000} 21,651,000) ....| 9-2 
National Park ,.......... 55,431,000 54,522,000) 18,392,000; 16,979,000) 69,228,000) 66,901,000) .... 3-4 
East River Natlonal...... 1,269,000 1,258,500 445,900) 381,300 1,542,000 1,462,600) ....| 5-8 
Fourth National .........| 26,377,600) 21,244,000 7,350,900) B 28,738,800) 23,268,500) ....| 19-8 
Central National ........ 12,121,000} 10,854,000 3,405, 000: 14,571,000} 13,148,000) ....| 9-7 
Second Naticnal ......... 9,177,000 9,493,000 2,643,000] : | 10,209,000) 10,454,000) 2-3) .... 
First National ......... 45,922,800| 76,743,200| 10,818,100; 17,498,000] 46,771,500|  71,510,900| 52-7| .... 
. ¥. National Exch.....) — 3,235,900] 5,019,900) 938,300} 1,243,900} 3,472,300} 4,918,800] 41-8) ..-. 
DME cscwstiesieness ‘l] 3/321/000| 2;795,000/ __741,000{ "725,000; —3;582,000/ 3,186, 000) 11-2 
N. Y¥. Co. National. ‘ 3,594,000 3,735,500 1,255,300} 1,509,700 4,598, 600 4,987,300) 8-3| .... 
German-American ....... 3,476,800 3,692,000 849,700, 902,300, 3,419,500! 3,649,800| 6-7| .... 
Chase National .......... 38,454,300; 38,783,800) 13,696.300 2,561,400] 47,950,500] 47,251,400) ....) 1-5 
Ee SUED cccccecccess 9.959, 900) 9,553,500) 3,052,400 2,727,800' 11,499,300| 10,676,100| .... 7-2 
German Bxchange........ 2,240,400 2,442,100 1,067,000) 870,300! 3,310,800 3,231,700) ....| 2-4 
CL. sts aw eeesees eas 2,998,300 2,956, 800 i,314, 200) 1,150,000! 4,969,100 4,828,100) ... 2-7 
Lincoln National.........} 14,502,000] 11,779,400] 3,510,000] 3,255,200] 16,563,500] 13,411,100 | 19-2 
Garfield National er 7,712,600 7,713,000 1,896,500! 1,897,100 7,952, 900 7,883,100) | -7 
Fifth National .......... 2,129,000) 2,271,700! 595,700 656,900! 2,455,300) 700) ike 
Bank of Metropolis....... 7,849, 100 8,007,500! 1,974,900 2,210,800 8,763,200 " . 
West Side Bank.......... 3,056, 000! 2,877,000 911,000 772,000 3,668,000 % } 15-5 
Seaboard National } 15,200,000) 13,428,000 5,558,000! 4,230,000; 19,479,000) 16,086,000 17-3 
Western National ........ 36,701,900} 40,702,000) 11,079,100; 13,521,200/ 43,559 300| 49,285,300 aon 
First National, B’klyn...| 4,086,000] 4,428,000 1,373,000) 1,138,000) 4,543,000) 4,622,000) 
Liberty National......... | 7, 150,100 7,629,400 1,681 500 1,839,400] 7,149,200) 7,638,300) 
N. Y. Prod. Exchange....! 4,285, 600 4,595,100 1,038,000! 1,108,100 4,156, 300) 4,525,400) 
New Amsterdam Nat..... 7,247,200 7,955,400 1,758,000 1,952,700) 8,263,900) 8,790,800 5-2) ++ 
Mater WIGAIORGL ccc cceccs 4,414,300 4,230,000 1,176,000 912,900) 4,656, 000 4,068,000) ....] 10-4 
Hide & Leather National. 2,830, 600 2,921,100) 606, 900! 553, 000 2,202, 900) 2,178,300) .... 1-1 
| } = cou 











Totals ........ . «++ «{$982, 067, 300|$894, 491, 400] $256, 722, 400'$244,772, 200|$967, 201, 200'$952,774,200| ... .| 


*Reorganized Nov. 12, 1901; capital increased. 

+Consolidated with Bank of State of New York, Jan. 11, 1902. 
tConsolidated with Ninth National, Dec. 31, 1901. 

§$Absorbed National Bank of Republic, October, 1901. 








Th 





